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DEFINITIONS

§31.1 Meaning of terms.

As used in this part, the term:

(a) Act means the Public Health Serv-
ice Act, approved July 1, 1944, 58 Stat.
682, as amended.

(b) Service means the Public Health
Service.

(c) Surgeon General means the Sur-
geon General of the Public Health
Service.

(d) Medical relief station means a first-
, second-, third-, or fourth-class station
of the Service.
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(e) First-class stations means a hos-
pital operated by the Service.

(f) Second-class station means a med-
ical relief facility, other than a hos-
pital of the Service, under the charge
of a commissioned officer.

(g) Third-class station means a med-
ical relief facility, other than a hos-
pital of the Service, under the charge
of a medical officer or employee of the
Service other than a commissioned of-
ficer.

(h) Fourth-class station means a med-
ical relief facility designated by the
Surgeon General, other than a first-,
second-, or third-class station.

(i) Designated physician means a phy-
sician holding an appointment to act
regularly for the Service for a class or
classes of specified beneficiaries at a
place where there is no medical relief
station.

(J) Designated dentist means a dentist
holding an appointment to perform

dental service for the Service for a
class or classes of specified bene-
ficiaries.

(k) Active duty means active duty sta-
tus as distinguished from being on in-
active status or retired and includes
periods of authorized leave or liberty.

(I) Dependent members of families in
the case of male personnel means the
lawful wife, the unmarried children (in-
cluding stepchildren or adopted chil-
dren) under 21 years of age, and the fa-
ther or mother if in fact dependent
upon such son for his or her chief sup-
port; and in the case of female per-
sonnel, the unmarried children (includ-
ing stepchildren or adopted children)
under 21 years of age if their father is
dead or they are in fact dependent on
such mother for their chief support,
the father or mother if in fact depend-
ent upon such daughter for his or her
chief support, and the husband if in
fact dependent upon such wife for his
chief support: Provided, however, That
in the case of members of the Women’s
Reserve of the Coast Guard the hus-
bands of such members shall not be
considered dependents.

(Sec. 215, 58 Stat. 690, as amended; 42 U.S.C.
216)



§31.2

PROVISIONS APPLICABLE TO COAST
GUARD, NATIONAL OCEAN SURVEY AND
PUBLIC HEALTH SERVICE

§31.2 Persons entitled to treatment.

To the extent and under the cir-
cumstances prescribed in §§31.2 to 31.10,
the following persons shall be entitled
to medical, surgical, and dental treat-
ment and hospitalization by the Serv-
ice:

(a) Coast Guard. (1) Commissioned of-
ficers, chief warrant officers, warrant
officers, cadets, and enlisted personnel
of the Regular Coast Guard, including
those on shore duty and those on de-
tached duty, whether on active duty or
retired;

(2) Regular members of the Coast
Guard Reserve when on active duty or
when retired for disability;

(3) Temporary members of the Coast
Guard Reserve when on active duty or
in case of physical injury incurred or
sickness or disease contracted while
performing active Coast Guard duty;

(4) Members of the Women’s Reserve
of the Coast Guard when on active duty
or when retired for disability;

(5) Members of the Coast Guard Aux-
iliary in case of physical injury in-
curred or sickness or disease con-
tracted while performing active Coast
Guard duty.

(b) National Ocean Survey. Commis-
sioned officers, ships’ officers, and
members of the crews of vessels of the
National Ocean Survey, including
those on shore duty and those on de-
tached duty whether on active duty or
retired.

(c) Public Health Service. (1) Commis-
sioned officers of the Regular Corps of
the Service, whether on active duty or
retired;

(2) Commissioned officers of the Re-
serve Corps of the Service when on ac-
tive duty or when retired for disability.

(Sec. 326, 58 Stat. 697, as amended 42 U.S.C.
253)

§81.3 Use of Service facilities.

Except as otherwise provided in
§§31.3 to 31.10, the persons specified in
§31.2 shall be entitled to medical, sur-
gical, and dental treatment and hos-
pitalization only at medical relief sta-
tions and by designated physicians and
designated dentists, and the cost of
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services procured elsewhere shall not
be borne by the Service.

(Sec. 326, 58 Stat. 697, as amended 42 U.S.C.
253)

§31.4 Use of other than Service facili-
ties.

(&) When a person specified in §31.2
who is on active duty requires imme-
diate medical, surgical, or dental treat-
ment or hospitalization and the ur-
gency of the situation does not permit
treatment at a medical relief station
or by a designated physician or des-
ignated dentist, an officer of the same
service as the patient may arrange for
treatment or hospitalization at the ex-
pense of the Service.

(b) When the circumstances are such
that an officer of the same service as
the patient is not available to make
the necessary arrangements, the treat-
ment or hospitalization may be ob-
tained by or on behalf of the patient at
the expense of the Service.

(c) In every case of treatment or hos-
pitalization as defined in paragraph (b)
of this section, the responsible superior
officer of the patient shall be notified
as promptly as possible and a full re-
port shall be submitted by such officer
to the Surgeon General through appro-
priate official channels. As soon as
practicable, unless the interests of the
patient or the Government require oth-
erwise, treatment or hospitalization
shall be continued at a medical relief
station or by a designated physician or
designated dentist or at another appro-
priate Federal medical facility.

(d) When the necessary medical relief
cannot be obtained from a medical re-
lief station or a designated physician
or designated dentist, preference shall
be given to other Federal medical fa-
cilities when reasonably available and
when conditions permit.

(e) Vouchers on proper forms cov-
ering expenses for treatment or hos-
pitalization under the circumstances
specified in paragraphs (a) and (b) of
this section shall be forwarded to the
Surgeon General through appropriate
official channels. Each such voucher
shall be accompanied by or contain a
statement of the facts necessitating
the treatment or hospitalization. Un-
reasonable charges for emergency
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treatment or hospitalization will not
be allowed.

(f) Expenses for consultants or spe-
cial services, or for dental treatment
other than emergency measures to re-
lieve pain, shall not be allowed except
when authorized in advance by the
headquarters of the Service or, in ex-
traordinary cases, when subsequently
approved by such headquarters upon
receipt of report and satisfactory ex-
planation as to the necessity and ur-
gency therefor.

(Sec. 326, 58 Stat. 697, as amended; 42 U.S.C.
253)

§31.5 Application for treatment; active
duty personnel.

(@) An applicant for medical relief
who is on active duty shall furnish a
certificate identifying him. Such cer-
tificate, in the case of Coast Guard per-
sonnel, shall be signed by an officer of
the Coast Guard, and in the case of Na-
tional Ocean Survey personnel, shall be
signed by an officer of the National
Ocean Survey. Commissioned officers
of any of the services mentioned in
§31.2 and officers in charge of units
may sign their own certificates. In an
emergency, the officer in charge of a
medical relief station, or a designated
physician or designated dentist, may
accept other evidence of status satis-
factory to him.

(b) A temporary member of the Coast
Guard Reserve except when on active
duty or a member of the Coast Guard
Auxiliary shall, when applying for
medical relief, furnish a statement
signed by a responsible superior officer
setting forth the facts and cir-
cumstances giving rise to the need for
medical relief. In emergencies, such
statement shall be furnished promptly
after the member has received the im-
mediately required care and treatment.
Such statement shall be presumptive
evidence of the facts stated, but if in-
vestigation indicates that the injury,
sickness, or disease was not incurred or
contracted in the manner stated, fur-
ther treatment may be denied.

(Sec. 326, 58 Stat. 697, as amended; 42 U.S.C.
253)
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§31.8

§31.6 Personnel absent without leave.

No member of any of the services
enumerated in §31.2 shall be entitled
when absent without leave to medical
relief except at a medical relief station
or by a designated physician or des-
ignated dentist.

(Sec. 326, 58 Stat. 697, as amended; 42 U.S.C.
253)

§31.7 Continuance of medical relief
after loss of status.

If a member is separated from any of
the services enumerated in §31.2, ex-
cept persons specified in §31.2(a) (3) and
(5) who shall be entitled to treatment
after separation under the conditions
set forth in such paragraphs, while un-
dergoing treatment by the Service, his
treatment shall be discontinued imme-
diately unless the physician in charge
determines that the condition of the
patient does not permit interruption of
treatment, in which case the treatment
shall be discontinued as soon as prac-
ticable and the condition of the patient
permits. At that time he shall be dis-
charged from treatment and shall not
thereafter be afforded medical relief by
the Service by reason of his previous
service.

(Sec. 326, 58 Stat. 697, as amended; 42 U.S.C.
253)

§31.8 Retired personnel; extent of

treatment.

(@) A retired member of the Coast
Guard, National Ocean Survey, or Pub-
lic Health Service specified in §31.2
shall be entitled to medical, surgical,
and dental treatment and hospitaliza-
tion at medical relief stations of the
first-, second-, and third-class, upon
presentation of satisfactory evidence of
his status.

(b) Elective medical or surgical
treatment requiring hospitalization
shall be furnished only at hospitals op-
erated by the Service.

(c) Dental treatment shall be fur-
nished to the extent of available facili-
ties only at medical relief stations
where full-time dental officers are on
duty; at other medical relief stations
the dental treatment shall be limited



§31.9

to emergency measures necessary to
relieve pain.

(Sec. 326, 58 Stat. 697, as amended; 42 U.S.C.
253)

§31.9 Dependent members of families;
treatment.

To the extent and under the cir-
cumstances prescribed in this part, the
Service shall provide medical advice
and outpatient treatment at first-, sec-
ond-, and third-class medical relief sta-
tions and hospitalization at first-class
stations to the dependent members of
families of the following persons:

(a) Coast Guard. Commissioned offi-
cers, chief warrant officers, warrant of-
ficers, cadets, and enlisted personnel of
the Regular Coast Guard, including
those on shore duty and those on de-
tached duty, whether on active duty or
retired; and regular members of the
United States Coast Guard Reserve and
members of the Women’s Reserve of
the Coast Guard, when on active duty
or when retired for disability.

(b) National Ocean Survey. Commis-
sioned officers, ships’ officers, and
members of the crews of vessels of the
United States National Ocean Survey,
including those on shore duty and
those on detached duty, whether on ac-
tive duty or retired.

(c) Public Health Service. Commis-
sioned officers of the Regular Corps of
the Service, whether on active duty or
retired, and commissioned officers of
the Reserve Corps of the Service when
on active duty or when retired for dis-
ability.

(Sec. 326, 58 Stat. 697, as amended; 42 U.S.C.
253)

§31.10 Dependent members of fami-
lies; use of Service facilities.

(a) A dependent member of the fam-
ily of any person specified in §31.9
shall, upon presentation of satisfactory
evidence of such status, be entitled to
medical advice and out-patient treat-
ment at first-, second-, and third-class
medical relief stations and hospitaliza-
tion at first-class stations if suitable
accommodations are available therein
and if the condition of the dependent is
such as to require hospitalization, both
as determined by the medical officer in
charge.
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(b) Hospitalization at first-class sta-
tions shall be at a per diem cost to the
officer, enlisted person, member of a
crew or other person concerned. Such
cost shall be at such uniform rate as
may be prescribed from time to time
by the President for the hospitalization
of dependents of naval and Marine
Corps personnel at any naval hospital.

(c) Hospitalization at first-class sta-
tions and out-patient treatment at
first-, second-, and third-class stations
may include such services and supplies
as, in the judgment of the medical offi-
cer in charge, are necessary for reason-
able and adequate treatment.

(d) Dental treatment shall be fur-
nished to the extent of available facili-
ties only at medical relief stations
where full-time officers are on duty.

(Sec. 326, 58 Stat. 697, as amended; 42 U.S.C.
253)

PROVISIONS APPLICABLE TO PERSONNEL
OF FORMER LIGHTHOUSE SERVICE

§31.11 Persons entitled to treatment.

To the extent and under the cir-
cumstances prescribed in this part, the
following persons shall be entitled to
medical, surgical, and dental treat-
ment and hospitalization by the Serv-
ice: Lightkeepers, assistant
lightkeepers, and officers and crews of
vessels of the former Lighthouse Serv-
ice, including any such persons who
subsequent to June 30, 1939, have invol-
untarily been assigned to other civilian
duty in the Coast Guard, who were en-
titled to medical relief at hospitals and
other stations of the Service prior to
July 1, 1944, and who are now or here-
after on active duty or who have been
or may hereafter be retired under the
provisions of section 6 of the act of
June 20, 1918, as amended (33 U.S.C.
763).

(Sec. 610(b), 58 Stat. 714, as amended; 33
U.S.C. 763c)

§381.12 Use of Service facilities.

Except as otherwise provided herein,
the persons specified in §31.11 shall be
entitled to medical, surgical, and den-
tal treatment and hospitalization only
at medical relief stations and by des-
ignated physicians and designated den-
tists, and the cost of services procured
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elsewhere shall not be borne by the
Service.

(Sec. 610(b),
U.S.C. 763c)

58 Stat. 714, as amended; 33

§31.13 Use of other than Service facili-
ties.

(a) When a person specified in §31.11
who is on active duty requires imme-
diate medical, surgical, or dental treat-
ment or hospitalization and the ur-
gency of the situation does not permit
treatment at a medical relief station
or by a designated physician or des-
ignated dentist, an officer or other ap-
propriate supervisory official of the
Coast Guard may arrange for treat-
ment or hospitalization.

(b) In every such case of treatment or
hospitalization, a full report thereof
shall be submitted to the Surgeon Gen-
eral through Coast Guard head-
quarters. As soon as practicable, unless
the interests of the patient or the Gov-
ernment require otherwise, treatment
or hospitalization shall be continued at
a medical relief station or by a des-
ignated physician or designated dentist
or at another appropriate Federal med-
ical facility.

(c) When the necessary medical relief
cannot be obtained from a medical re-
lief station or a designated physician
or designated dentist, preference shall
be given to other Federal medical fa-
cilities when reasonably available and
when conditions permit.

(d) Vouchers on proper forms cov-
ering expenses for treatment or hos-
pitalization under the circumstances
specified in paragraph (a) of this sec-
tion shall be forwarded to the Surgeon
General through Coast Guard head-
quarters. Each such voucher shall be
accompanied by or contain a statement
of the facts necessitating the treat-
ment or hospitalization. Unreasonable
charges for emergency treatment or
hospitalization will not be allowed.

(e) Expenses for consultants or spe-
cial services, or for dental treatment
other than emergency measures to re-
lieve pain, shall not be allowed except
when authorized in advance by the
headquarters of the Service or, in ex-
traordinary cases, when subsequently
approved by such headquarters upon
receipt of report and satisfactory ex-
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§31.16

planation as to the necessity and ur-
gency therefor.

(Sec. 610(b), 58 Stat. 714 as amended; 33
U.S.C. 763c)

§31.14 Application for treatment; ac-
tive duty personnel.

An applicant for medical relief who is
on active duty shall furnish a certifi-
cate identifying him. Such certificate
shall be signed by an officer or other
appropriate supervisory official of the
Coast Guard. In an emergency, the offi-
cer in charge of a medical relief sta-
tion, or a designated physician or des-
ignated dentist, may accept other evi-
dence of status satisfactory to him.

(Sec. 610(b), 58 Stat. 714 as amended; 33
U.S.C. 763c)

§31.15 Continuance of medical relief
after loss of status.

If a person is separated while under-
going treatment by the Service, his
treatment shall be discontinued imme-
diately unless the physician or dentist
in charge determines that the condi-
tion of the patient does not permit
interruption of treatment, in which
case the treatment shall be discon-
tinued as soon as practicable and the
condition of the patient permits. At
that time he shall be discharged from
treatment and shall not thereafter be
afforded medical relief by the Service
by reason of his previous service.

(Sec. 610(b), 58 Stat. 714, as amended; 33
U.S.C. 763c)

§31.16 Retired personnel; extent of

treatment.

(a) Any retired person specified in
§31.11 shall be entitled to medical, sur-
gical, and dental treatment and hos-
pitalization at medical relief stations
of the first, second, and third class,
upon presentation of satisfactory evi-
dence of his status.

(b) Elective medical or surgical
treatment requiring hospitalization
shall be furnished only at hospitals op-
erated by the Service.

(c) Dental treatment shall be fur-
nished to the extent of available facili-
ties only at medical relief stations
where full-time dental officers are on
duty; at other medical relief stations
the dental treatment shall be limited
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to emergency measures necessary to
relieve pain.

(Sec. 610(b),
U.S.C. 763c)

PART 32—MEDICAL CARE FOR PER-
SONS WITH HANSEN’S DISEASE
AND OTHER PERSONS IN EMER-
GENCIES

58 Stat. 714, as amended; 33

DEFINITIONS

Sec.
32.1 Meaning of terms.

BENEFICIARIES
32.6 Persons eligible.

PERSONS WITH HANSEN’S DISEASE

32.86
32.87
32.88

Admissions to Service facilities.

Confirmation of diagnosis.

Examinations and treatment.

32.89 Discharge.

32.90 Notification to health authorities re-
garding discharged patients.

32.91 Purchase of services for Hansen’s dis-
ease patients.

NONBENEFICIARIES: TEMPORARY TREATMENT
IN EMERGENCY

32.111 Conditions and extent of treatment;
charges.

AUTHORITY: Secs. 320, 321 and 322(b), Public
Health Service Act (42 U.S.C. 247e, 248 and
249(b)).

SOURCE: 40 FR 25816, June 19, 1975, unless
otherwise noted.

DEFINITIONS

§32.1 Meaning of terms.

All terms not defined herein shall
have the same meaning as given them
in the Act.

(a) Act means the Public Health Serv-
ice Act, approved July 1, 1944, 58 Stat.
682, as amended;

(b) Service means the Public Health
Service;

(c) Secretary means the Secretary of
Health and Human Services and any
other officer or employee of the De-
partment of Health and Human Serv-
ices to whom the authority involved
may have been delegated.

(d) Authorizing official means Service
officers or employees duly designated
by the Director, Bureau of Health Care
Delivery and Assistance, to authorize

84

42 CFR Ch. I (10-1-00 Edition)

and provide care and treatment to
beneficiaries at Service expense.

[40 FR 25816, June 19, 1975, as amended at 48
FR 10318, Mar. 11, 1983]

BENEFICIARIES

§32.6 Persons eligible.

(a) Under this part the following per-
sons are entitled to care and treatment
by the Service as hereinafter pre-
scribed:

(1) Persons afflicted with Hansen’s
disease; and

(2) Non-beneficiaries for temporary
treatment and care in cases of emer-
gency.

(b) Separate regulations govern: (1)
The medical care of certain personnel,
and their dependents, of the Coast
Guard, National Oceanic and Atmos-
pheric Administration, and Public
Health Service (see part 31 of this chap-
ter);

(2) Physical and mental examination
of aliens (see part 34 of this chapter);
and

(3) Medical care for Native Ameri-
cans (see part 36 of this chapter).

[48 FR 10318, Mar. 11, 1983]
PERSONS WITH HANSEN’S DISEASE

§32.86 Admissions to Service facilities.

Any person with Hansen’s disease
who presents himself for care or treat-
ment or who is referred to the Service
by the proper health authority of any
State, Territory, or the District of Co-
lumbia shall be received into the Serv-
ice hospital at Carville, Louisiana, or
into any other hospital of the Service
which has been designated by the Sec-
retary as being suitable for the accom-
modation of persons with Hansen’s dis-
ease.

§32.87 Confirmation of diagnosis.

At the earliest practicable date, after
the arrival of a patient at the Service
hospital at Carville, Louisiana, or at
another hospital of the Service the
medical staff shall confirm or disprove
the diagnosis of Hansen’s disease. If the
diagnosis of Hansen’s disease is con-
firmed, the patient shall be provided
appropriate inpatient or outpatient
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treatment. If the diagnosis is not con-
firmed, the patient shall be discharged.

[40 FR 25816, June 19, 1975; 40 FR 36774, Aug.
22, 1975]

§32.88 Examinations and treatment.

Patients will be provided necessary
clinical examinations which may be re-
quired for the diagnosis of primary or
secondary conditions, and such treat-
ment as may be prescribed.

§32.89 Discharge.

Patients with Hansen’s disease will
be discharged when, in the opinion of
the medical staff of the hospital, opti-
mum hospital benefits have been re-
ceived.

§32.90 Notification to health authori-
ties regarding discharged patients.

Upon the discharge of a patient the
medical officer in charge shall give no-
tification of such discharge to the ap-
propriate health officer of the State,
Territory, or other jurisdiction in
which the discharged patient is to re-
side. The notification shall also set
forth the clinical findings and other es-
sential facts necessary to be known by
the health officer relative to such dis-
charged patient.

§32.91 Purchase of services for Han-
sen’s disease patients.

Hansen’s disease patients being
treated on either an inpatient or out-
patient basis at a hospital or clinic fa-
cility of the Service, other than the
National Center for Hansen’s Disease
(Carville, Louisiana), may, at the sole
discretion of the Secretary and subject
to available appropriations, be pro-
vided care for the treatment of Han-
sen’s disease at the expense of the
Service upon closure or transfer of
such hospital or clinic pursuant to sec-
tion 987 of the Omnibus Budget Rec-
onciliation Act of 1981 (Pub. L. 97-35).
Payment will only be made for care ar-
ranged for by an authorizing official of
the Service as defined in §32.1(f) of this
part.

[46 FR 51918, Oct. 23, 1981]
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§34.1

NONBENEFICIARIES: TEMPORARY
TREATMENT IN EMERGENCY

§32.111 Conditions and extent of treat-
ment; charges.

(a) Persons not entitled to treatment
by the Service may be provided tem-
porary care and treatment at medical
care facilities of the Service in case of
emergency as an act of humanity.

(b) Persons referred to in paragraph
(a) of this section who, as determined
by the officer in charge of the Service
facility, are able to defray the cost of
their care and treatment shall be
charged for such care and treatment at
the following rates (which shall be
deemed to constitute the entire charge
in each instance): In the case of hos-
pitalization, at the current inter-
departmental reciprocal per diem rate;
and, in the case of outpatient treat-
ment, at rates established by the Sec-
retary.

PART 34—MEDICAL EXAMINATION
OF ALIENS

Sec.
34.1
34.2
34.3
34.4
34.5
34.6

Applicability.

Definitions.

Scope of examinations.

Medical notifications.

Postponement of medical examination.

Applicability of Foreign Quarantine
Regulations.
34.7 Medical and other care; death.
34.8 Reexamination; convening of review
boards; expert witnesses; reports.

AUTHORITY: 42 U.S.C. 216, 249, 252; 8 U.S.C.
1182, 1224, 1226; sec. 601 of Pub. L. 101-649.

§34.1 Applicability.

The provisions of this part shall
apply to the medical examination of:

(a) Aliens applying for a visa at an
embassy or consulate of the United
States;

(b) Aliens arriving
States;

(c) Aliens required by the INS to
have a medical examination in connec-
tion with determination of their admis-
sibility into the United States; and

(d) Aliens applying for adjustment
status.

in the United

[56 FR 25001, May 31, 1991]



§34.2

§34.2 Definitions.

As used in this part, terms shall have
the following meanings:

(a) CDC. Centers for Disease Control,
Public Health Service, U.S. Depart-
ment of Health and Human Services.

(b) Communicable disease of public
health significance. Any of the following
diseases:

(1) Chancroid.

(2) Gonorrhea.

(3) Granuloma inguinale.

(4) Human immunodeficiency virus
(HIV) infection.

(5) Leprosy, infectious.

(6) Lymphogranuloma venereum.

(7) Syphilis, infectious stage.

(8) Tuberculosis, active.

(c) Civil surgeon. A physician, with
not less than 4 years’ professional expe-
rience, selected by the District Direc-
tor of INS to conduct medical examina-
tions of aliens in the United States
who are applying for adjustment of sta-
tus to permanent residence or who are
required by the INS to have a medical
examination.

(d) Class A medical notification. Med-
ical notification of:

(1) A communicable disease of public
health significance;

(2)(i) A physical or mental disorder
and behavior associated with the dis-
order that may pose, or has posed, a
threat to the property, safety, or wel-
fare of the alien or others;

(i) A history of a physical or mental
disorder and behavior associated with
the disorder, which behavior has posed
a threat to the property, safety, or wel-
fare of the alien or others and which
behavior is likely to recur or lead to
other harmful behavior; or

(3) Drug abuse or addiction.

(e) Class B medical notification. Med-
ical notification of a physical or men-
tal abnormality, disease, or disability
serious in degree or permanent in na-
ture amounting to a substantial depar-
ture from normal well-being.

(f) Director. The Director of the Cen-
ters for Disease Control.

(9) Drug abuse. The non-medical use
of a substance listed in section 202 of
the Controlled Substances Act, as
amended (21 U.S.C. 802) which has not
necessarily resulted in physical or psy-
chological dependence.
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(h) Drug addiction. The non-medical
use of a substance listed in section 202
of the Controlled Substances Act, as
amended (21 U.S.C. 802) which has re-
sulted in physical or psychological de-
pendence.

(i) INS. Immigration and Naturaliza-
tion Service, U.S. Department of Jus-
tice.

(J) Medical examiner. A panel physi-
cian, civil surgeon, or other physician
designated by the Director to perform
medical examinations of aliens.

(k) Medical hold document. A docu-
ment issued to the INS by a quarantine
inspector of the Public Health Service
at a port of entry which defers the in-
spection for admission until the cause
of the medical hold is resolved.

() Medical notification. A document
issued to a consular authority or the
INS by a medical examiner, certifying
the presence or absence of:

(1) A communicable disease of public
health significance;

(2)(i) A physical or mental disorder
and behavior associated with the dis-
order that may pose, or has posed, a
threat to the property, safety, or wel-
fare of the alien or others;

(i) A history of a physical or mental
disorder and behavior associated with
the disorder, which behavior has posed
a threat to the property, safety, or wel-
fare of the alien or others and which
behavior is likely to recur or lead to
other harmful behavior;

(3) Drug abuse or addiction; or

(4) Any other physical abnormality,
disease, or disability serious in degree
or permanent in nature amounting to a
substantial departure from normal
well-being.

(m) Medical officer. A physician of the
Public Health Service Commissioned
Corps assigned by the Director to con-
duct physical and mental examinations
of aliens.

(n) Mental disorder. A currently ac-
cepted psychiatric diagnosis, as defined
by the Diagnostic and Statistical Man-
ual of Mental Disorders published by
the American Psychiatric Association,
or by other authoritative sources.

(o) Panel physician. A physician se-
lected by a United States embassy or
consulate to conduct medical examina-
tions of aliens applying for visas.
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(p) Physical disorder. A currently ac-
cepted medical diagnosis, as defined by
the Manual of the International Classi-
fication of Diseases, Injuries, and
Causes of Death published by the World
Health Organization, or by other au-
thoritative sources.

[21 FR 9829, Dec. 12, 1956, as amended at 52
FR 32543, Aug. 28, 1987; 56 FR 25001, May 31,
1991]

§34.3 Scope of examinations.

(a) General. In performing examina-
tions, medical examiners shall consider
those matters that relate to:

(1) A communicable disease of public
health significance;

(2)(i) A physical or mental disorder
and behavior associated with the dis-
order that may pose, or has posed, a
threat to the property, safety, or wel-
fare of the alien or others;

(i) A history of a physical or mental
disorder and behavior associated with
the disorder, which behavior has posed
a threat to the property, safety, or wel-
fare of the alien or others and which
behavior is likely to recur or lead to
other harmful behavior;

(3) Drug abuse or addiction; and

(4) Any other physical abnormality,

disease, or disability serious in degree
or permanent in nature amounting to a
substantial departure from normal
well-being.
The scope of the examination shall in-
clude any laboratory or additional
studies that are deemed necessary, ei-
ther as a result of the physical exam-
ination or pertinent information elic-
ited from the alien’s medical history,
for the examining physician to reach a
conclusion about the presence or ab-
sence of a physical or mental abnor-
mality, disease, or disability.

(b) Persons subject to requirement for
chest X-ray examination and serologic
testing. (1) Except as provided in para-
graph (b)(1)(v) of this section, a chest
X-ray examination, serologic testing
for syphilis and serologic testing for
HIV of persons 15 years of age and older
shall be required as part of the exam-
ination of:

(i) Applicants for immigrant visas;

(ii) Students, exchange visitors, and
other applicants for a nonimmigrant
visa who are required by a consular au-
thority to have a medical examination;
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(iii) Aliens outside the United States
who apply for refugee status;

(iv) Applicants in the United States
who apply for adjustment of status
under the immigration statute and reg-
ulations;

(v) Exceptions. Neither a chest X-ray
examination nor serologic testing for
syphilis and HIV shall be required if
the alien is under the age of 15. Pro-
vided, a tuberculin skin test shall be
required if there is evidence of contact
with a person known to have tuber-
culosis or other reason to suspect tu-
berculosis, and a chest X-ray examina-
tion shall be required in the event of a
positive tuberculin reaction, and sero-
logic testing where there is reason to
suspect infection with syphilis or HIV.
Additional exceptions to the require-
ment for a chest X-ray examination
may be authorized for good cause upon
application approved by the Director.

(2) Tuberculin skin test examination. (i)
All aliens 2 years of age or older in the
United States who apply for adjust-
ment of status to permanent residents,
under the immigration laws and regu-
lations, or other aliens in the United
States who are required by the INS to
have a medical examination in connec-
tion with a determination of their ad-
missibility, shall be required to have a
tuberculin skin test. Exceptions to this
requirement may be authorized for
good cause upon application approved
by the Director. In the event of a posi-
tive tuberculin reaction, a chest X-ray
examination shall be required. If the
chest radiograph is consistent with tu-
berculosis, the alien shall be referred
to the local health authority for eval-
uation. Evidence of this evaluation
shall be provided to the civil surgeon
before a medical notification may be
issued.

(ii) Aliens less than 2 years old shall
be required to have a tuberculin skin
test if there is evidence of contact with
a person known to have tuberculosis or
other reason to suspect tuberculosis. In
the event of a positive tuberculin reac-
tion, a chest X-ray examination shall
be required. If the chest radiograph is
consistent with tuberculosis, the alien
shall be referred to the local health au-
thority for evaluation. Evidence of this
evaluation shall be provided to the



§34.4

civil surgeon before a medical notifica-
tion may be issued.

(3) Sputum smear examination. All
aliens subject to the chest X-ray exam-
ination requirement and for whom the
radiograph shows an abnormality con-
sistent with pulmonary tuberculosis
shall be required to have a sputum
smear examination for acid-fast bacilli.

(4) How and where performed. All
chest X-ray films used in medical ex-
aminations performed under the regu-
lations in this part shall be large
enough to encompass the entire chest
(approximately 14 by 17 inches; 35.6x43.2
cm.). Serologic testing for HIV shall be
a sensitive and specific test, confirmed
when positive by a test such as the
Western blot test or an equally reliable
test. For aliens examined abroad, the
serologic testing for HIVV must be com-
pleted abroad, except that the Attor-
ney General after consultation with
the Secretary of State and the Sec-
retary of Health and Human Services
may in emergency circumstances per-
mit serologic testing of refugees for
HIV to be completed in the United
States.

(5) Chest X-ray, laboratory, and treat-
ment reports. The chest X-ray reading
and serologic test results for syphilis
and HIV shall be included in the med-
ical notification. When the medical ex-
aminer’s conclusions are based on a
study of more than one chest X-ray
film, the medical notification shall in-
clude at least a summary statement of
findings of the earlier films, followed
by a complete reading of the last film,
and dates and details of any laboratory
tests and treatment for tuberculosis.

(c) Procedure for transmitting records.
For aliens issued immigrant visas, the
medical notification and chest X-ray
film, if any, shall be placed in a sepa-
rate envelope which shall be sealed and
attached to the alien’s visa in such a
manner as to be readily detached at
the U.S. port of entry. When more than
one chest X-ray film is used as a basis
for the examiner’s conclusions, all
films shall be included.

(d) Failure to present records. When a
determination of admissibility is to be
made at the U.S. port of entry, a med-
ical hold document shall be issued
pending completion of any necessary
examination procedures. A medical
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hold document may be issued for aliens
who:

(1) Are not in possession of a valid
medical notification, if required;

(2) Have a medical notification which
is incomplete;

(3) Have a medical notification which
is not written in English;

(4) Are suspected to have an exclud-
able medical condition.

(e) The Attorney General, after con-
sultation with the Secretary of State
and the Secretary of Health and
Human Services, may in emergency
circumstances permit the medical ex-
amination of refugees to be completed
in the United States.

(f) All medical examinations shall be
carried out in accordance with such
technical instructions for physicians
conducting the medical examination of
aliens as may be issued by the Direc-
tor. Copies of such technical instruc-
tions are available upon request to the
Director, Division of Quarantine,
Mailstop E03, CDC, Atlanta GA 30333.

[56 FR 25002, May 31, 1991]

§34.4 Medical notifications.

(@) Medical examiners shall issue
medical notifications of their findings
of the presence or absence of Class A or
Class B medical conditions. The pres-
ence of such condition must have been
clearly established.

(b) Class A medical notifications. (1)
The medical examiner shall report his/
her findings to the consular officer or
the INS by Class A medical notifica-
tion which lists the specific condition
for which the alien may be excluded, if
an alien is found to have:

(i) A communicable disease of public
health significance;

(if)(A) A physical or mental disorder,
and behavior associated with the dis-
order that may pose, or has posed, a
threat to the property, safety, or wel-
fare of the alien or others; or

(B) A history of a physical or mental
disorder and behavior associated with
the disorder, which behavior has posed
a threat to the property, safety, or wel-
fare of the alien or others and which
behavior is likely to recur or lead to
other harmful behavior;

(iii) Drug abuse or addition.
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Provided, however, That a Class A med-
ical notification of a physical or men-
tal disorder, and behavior associated
with that disorder that may pose, or
has posed, a threat to the property,
safety, or welfare of the alien or oth-
ers, shall in no case be issued with re-
spect to an alien having only mental
shortcomings due to ignorance, or suf-
fering only from a condition attrib-
utable to remediable physical causes or
of a temporary nature, caused by a
toxin, medically prescribed drug, or
disease.

(2) The medical notification shall
state the nature and extent of the ab-
normality; the degree to which the
alien is incapable of normal physical
activity; and the extent to which the
condition is remediable. The medical
examiner shall indicate the likelihood,
that because of the condition, the ap-
plicant will require extensive medical
care or institutionalization.

(c) Class B medical notifications. (1) If
an alien is found to have a physical or
mental abnormality, disease, or dis-
ability serious in degree or permanent
in nature amounting to a substantial
departure from normal well-being, the
medical examiner shall report his/her
findings to the consular or INS officer
by Class B medical notification which
lists the specific conditions found by
the medical examiner. Provided, how-
ever, that a Class B medical notifica-
tion shall in no case be issued with re-
spect to an alien having only mental
shortcomings due to ignorance, or suf-
fering only from a condition attrib-
utable to remediable physical causes or
of a temporary nature, caused by a
toxin, medically prescribed drug, or
disease.

(2) The medical notification shall
state the nature and extent of the ab-
normality, the degree to which the
alien is incapable of normal physical
activity, and the extent to which the
condition is remediable. The medical
examiner shall indicate the likelihood,
that because of the condition, the ap-
plicant will require extensive medical
care or institutionalization.

(d) Other medical notifications. If as a
result of the medical examination, the
medical examiner does not find a Class
A or Class B condition in an alien, the
medical examiner shall so indicate on
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the medical notification form and shall
report his findings to the consular or
INS officer.

[56 FR 25003, May 31, 1991]

§34.5 Postponement of medical exam-
ination.

Whenever, upon an examination, the
medical examiner is unable to deter-
mine the physical or mental condition
of an alien, completion of the medical
examination shall be postponed for
such observation and further examina-
tion of the alien as may be reasonably
necessary to determine his/her physical
or mental condition. The examination
shall be postponed for aliens who have
an acute infectious disease until the
condition is resolved. The alien shall
be referred for medical care as nec-
essary.

[56 FR 25003, May 31, 1991]

§34.6 Applicability of Foreign Quar-
antine Regulations.

Aliens arriving at a port of the
United States shall be subject to the
applicable provisions of 42 CFR part 71,
Foreign Quarantine, with respect to ex-
amination and quarantine measures.

[56 FR 25003, May 31, 1991]

§34.7 Medical and other care; death.

(@) An alien detained by or in the
custody of the INS may be provided
medical, surgical, psychiatric, or den-
tal care by the Public Health Service
through interagency agreements under
which the INS shall reimburse the Pub-
lic Health Service. Aliens found to be
in need of emergency care in the course
of medical examination shall be treat-
ed to the extent deemed practical by
the attending physician and if consid-
ered to be in need of further care, may
be referred to the INS along with the
physician’s recommendations con-
cerning such further care.

(b) In case of the death of an alien,
the body shall be delivered to the con-
sular or immigration authority con-
cerned. If such death occurs in the
United States, or in a territory or pos-
session thereof, public burial shall be
provided upon request of the INS and
subject to its agreement to pay the
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burial expenses. Autopsies shall not be
performed unless approved by the INS.

[56 FR 25003, May 31, 1991]

§34.8 Reexamination; convening of re-
view boards; expert witnesses; re-
ports.

(@) The Director shall convene a
board of medical officers to reexamine
an alien:

(1) Upon the request of the INS for a
reexamination by such a board; or

(2) Upon an appeal to the INS by an
alien who, having received a medical
examination in connection with the de-
termination of admissiblity to the
United States (including examination
on arrival and adjustment of status as
provided in the immigration laws and
regulations) has been certified for a
Class A condition.

(b) For boards convened to reexamine
aliens certified as:

(1) Having a communicable disease of
public health significance, the board
shall consist of three medical officers,
at least one of whom is experienced in
the diagnosis and treatment of the
communicable disease for which med-
ical notification has been made, and
the decision of the majority of the
board shall prevail;

(2)(i) Having a physical or mental
disorder and behavior associated with
the disorder that may pose, or has
posed, a threat to the property, safety,
or welfare of the alien or others; or

(ii) Having a history of a physical or
mental disorder and behavior associ-
ated with the disorder, which behavior
has posed a threat to the property,
safety, or welfare of the alien or others
and which behavior is likely to recur or
lead to other harmful behavior; or

(iii) Being a drug abuser or addict;

(3) In circumstances covered by para-
graph (b)(2) of this section, the board
shall consist of three medical officers,
at least one of whom shall be a board
certified psychiatrist, and the decision
of the majority of the board shall pre-
vail.

(¢) Reexamination shall include:

(1) Review of all records submitted by
the alien, other witnesses, or the
board;

(2) Use of any laboratory or addi-
tional studies which are deemed clini-
cally necessary as a result of the phys-
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ical examination or pertinent informa-
tion elicited from the alien’s medical
history;

(3) Consideration of statements re-
garding the alien’s physical or mental
condition made by a physician after
his/her examination of the alien; and

(4) An independent physical or psy-
chiatric examination of the alien per-
formed by the board, at the board’s op-
tion.

(d) An alien who is to be reexamined
shall be notified of the time and place
of his/her reexamination not less than 5
days prior thereto.

(e) The alien, at his/her own cost and
expense, may introduce as witnesses
before the board such physicians or
medical experts as the board may in its
discretion permit; provided that the
alien shall be permitted to introduce at
least one expert medical witness. If any
witnesses offered are not permitted by
the board to testify, the record of the
proceedings shall show the reason for
the denial of permission.

(f) Witnesses before the board shall
be given a reasonable opportunity to
examine the medical notification and
other records involved in the reexam-
ination and to present all relevant and
material evidence orally or in writing
until such time as the proceedings are
declared by the board to be closed. Dur-
ing the course of the hearing the
alien’s attorney or representative shall
be permitted to examine the alien and
he/she, or the alien, shall be permitted
to examine any witnesses offered in the
alien’s behalf and to cross-examine any
witnesses called by the board. If the
alien does not have an attorney or rep-
resentative, the board shall assist the
alien in the presentation of his/her case
to the end that all of the material and
relevant facts may be considered.

(g) The findings and conclusions of
the board shall be based on its medical
examination of the alien, if any, and on
the evidence presented and made a part
of the record of its proceedings.

(h) The board shall report its findings
and conclusions to the INS, and shall
also give prompt notice thereof to the
alien if his/her reexamination has been
based on his/her appeal. The board’s re-
port to the INS shall specifically af-
firm, modify, or reject the findings and
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conclusions of prior examining medical
officers.

(i) The board shall issue its medical
notification in accordance with the ap-
plicable provisions of this part if it
finds that an alien it has reexamined
has a Class A or Class B condition.

(J) If the board finds that an alien it
has reexamined does not have a Class A
or Class B condition, it shall issue its
medical notification in accordance
with the applicable provisions of this
part.

(k) After submission of its report, the
board shall not be reconvened, nor
shall a new board be convened, in con-
nection with the same application for
admission or for adjustment of status,
except upon the express authorization
of the Director.

[56 FR 25004, May 31, 1991]
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AUTHORITY: Sec. 215, 58 Stat. 690, as amend-
ed; 42 U.S.C. 216, sec. 321, 53 Stat. 695, as
amended; 42 U.S.C. 248, unless otherwise
noted.

SOURCE: 21 FR 9830, Dec. 12, 1956, unless
otherwise noted.

Subpart A—General

§35.1 Hospital and station rules.

The officer in charge of a station or
hospital of the Service is authorized to
adopt such rules and issue such in-
structions, not inconsistent with the
regulations in this part and other pro-
visions of law, as he deems necessary
for the efficient operation of the sta-
tion or hospital and for the proper and
humane care and treatment of all pa-
tients therein. All general rules gov-
erning the conduct and privileges of pa-
tients, and of members of the public
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while on the premises, shall be posted
in prominent places.

§35.2 Compliance with hospital rules.

All patients and visitors in stations
and hospitals of the Service are ex-
pected to comply with the rules and in-
structions issued under the authority
of the officer in charge.

§35.3 Noncompliance; deprivation of

privileges.

Any patient who wilfully fails or re-
fuses to comply with rules or instruc-
tions of a hospital or station or with
regulations of the Service, may, by the
direction of the officer in charge, be de-
prived of recreational or other privi-
leges accorded patients. Any visitor
who wilfully fails or refuses to comply
with any such rules, instructions, or
regulations may, by direction of the of-
ficer in charge, be denied visiting privi-
leges.

§35.4 Noncompliance; discharge

transfer.

or

(a) If the officer in charge finds, upon
investigation, that a patient other
than a leprosy patient, by willful and
persistent failure or refusal to comply
with such rules, instructions, or regu-
lations is seriously impeding the
course of his own care and treatment,
or that of other patients, he may (1)
discharge the patient, or (2) if the pa-
tient is not a voluntary patient, ar-
range for his transfer to the custody of
the authority responsible for his ad-
mission to the station or hospital. No
patient shall be discharged or trans-
ferred on account of noncompliance if
to do so would seriously endanger his
life or health, nor shall any patient be
discharged if his failure to comply is
due, in the opinion of the officer in
charge, to a mental disease or disorder.

(b) If the discharge or transfer of a
patient is likely to endanger the health
of persons other than the patient or of-
ficers or employees of the station or
hospital, the officer in charge shall
give advance notice to appropriate
State, county, or municipal authorities
of the discharge or transfer.
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§35.5 Entitlement to care after dis-
charge or transfer by reason of non-
compliance.

No person otherwise entitled to care,
treatment, or hospitalization at Serv-
ice facilities, or in other facilities at
the expense of the Service, shall be de-
nied such care or treatment by reason
of his prior discharge or transfer from
any such facility under the provisions
of §35.4.

§35.6 Admissions; determination of eli-
gibility for care.

Except as may otherwise be provided
for specific classes of patients by the
regulations of this chapter, the officer
in charge of the station or hospital to
which application is made is authorized
to determine the eligibility of appli-
cants, as beneficiaries of the Service,
for care and for treatment. Such deter-
minations shall be subject to review by
the chief of the division of the Service
responsible for administration of the
station or hospital concerned upon re-
ferral made by the officer in charge in
doubtful cases or upon appeal made by
an applicant who has been denied care
or treatment.

§35.7 Admissions; designation of per-
son to be notified.

Every in-patient, at the time of ad-
mission to the hospital or station or as
soon thereafter as practicable, shall be
requested to designate a person or per-
sons to be notified in case of emer-

gency.

§35.8 Safekeeping of money and ef-
fects; withdrawals.

(@) A place for the safekeeping of
money and effects of patients shall be
provided at each station or hospital,
and an itemized receipt therefor shall
be furnished to the patient and to any
other person who places money or ef-
fects therein for the benefit of the pa-
tient.

(b) Money and effects may be with-
drawn only by or on behalf of the pa-
tient, by his legally appointed rep-
resentative authorized to receive or
dispose of his property (including the
money and effects in the custody of the
station or hospital), or by a person who
is authorized, under the law of the
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State in which the station or hospital
is located, to receive or dispose of the
patient’s money and effects. In any
case in which the officer in charge has
had actual notice of the appointment
of a legal representative, withdrawals
may be made only by such representa-
tive or in accordance with his written
directions. No delivery shall be made
under this paragraph unless (1) the per-
son receiving the money or effects
shall sign an itemized receipt therefor,
or (2) the delivery is witnessed by two
persons. The provisions of this para-
graph do not prohibit withdrawals
made necessary by the provisions of
this part for the disposition of money
and effects left by patients on death or
on departure from the station or hos-
pital, or by the provisions of §35.10.

§35.9 Disposition of money and effects
left by other than deceased pa-
tients.

Money and effects left on the prem-
ises by a patient shall be forwarded
promptly to him. If because his where-
abouts are unknown his money and ef-
fects cannot be delivered to him within
120 days after his departure, his money
shall be deposited into the Treasury
and credited to the account entitled
““Money and Effects of Former Patients
(PHS (T) name of patient),” and his ef-
fects shall be held for him for six
months and then sold in accordance
with §35.49, and the proceeds deposited
into the Treasury and credited to the
above account.

§35.10 Destruction
gerous to health.

of effects dan-

The officer in charge shall cause to
be destroyed effects brought into or re-
ceived in the station or hospital area
by patients which, in the judgement of
such officer, are dangerous as a source
of disease to the health or life of pa-
tients or personnel of the station or
hospital or visitors therein and cannot
otherwise be safely disposed of or ren-
dered harmless by disinfection or other
means. The destruction of effects shall
be witnessed by at least one officer or
employee designated for that purpose
by the officer in charge, and appro-
priate records of the destruction shall
be maintained.
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§35.11 Clinical records; confidential.

A complete clinical record shall be
maintained for each patient admitted
to a station or hospital of the Service.
Such records shall be confidential and
shall not be disclosed except as may be
provided elsewhere in regulations of
the Service.

§35.12 Solicitation of legal business
prohibited.

The solicitation, directly or indi-
rectly, of legal business or of a retainer
or agreement authorizing an attorney
to render legal services, is prohibited
in all stations and hospitals of the
Service.

§35.13 Entry for negotiation of release
or settlement.

(@) No person shall be permitted to
enter a station or hospital of the Serv-
ice for the purpose of negotiating a set-
tlement or obtaining a general or spe-
cial release or statement from any pa-
tient with reference to any illness or
personal injury for which the patient is
receiving care or treatment, or for the
purpose of conferring with him as an
attorney or representative of an attor-
ney with reference to such illness or in-
jury, unless the patient has signified
his willingness to have such person
enter for such purpose and, in the judg-
ment of the officer in charge, the phys-
ical or mental condition of the patient
will not thereby be impaired.

(b) Any person entering a station or
hospital for a purpose enumerated in
paragraph (a) of this section shall reg-
ister in the manner prescribed by the
officer in charge, and shall furnish for
the records of the station or hospital
the name of each patient by whom he
has been received for such a purpose.

§35.14 Solicitation of legal business;
negotiation of release or settlement;
assistance prohibited.

All employees of the Service and all
persons attached in any capacity to a
station or hospital, including patients,
are forbidden to communicate, directly
or indirectly, with any person for the
purpose of aiding in the solicitation of
legal business or in the negotiation of
a settlement or the obtaining of a gen-
eral or special release or statement
from any patient with reference to any
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illness or personal injury for which the
patient is receiving care or treatment
therein. No patient is prohibited by
this section from communicating on
his own behalf with an attorney of his
choice or with other persons.

§35.15 Consent to operative proce-
dures.

Except in emergencies when the pa-
tient is physically or mentally incapa-
ble of consenting and the delay re-
quired to obtain the consent of his nat-
ural or legal guardian would seriously
endanger the patient’s health, no oper-
ative procedure shall be undertaken
unless the patient or, in the case of a
minor or incompetent, his natural or
legal guardian gives his consent, nor
shall any major operative procedure or
the administration of a general
anaesthetic be undertaken unless such
consent has been obtained in writing.
The consent or refusal of consent shall
be made a part of the clinical record.

§35.16 Autopsies and
mortem operations.

Autopsies, or other post-mortem op-
erations, including removal of tissue
for transplanting, may be performed on
the body of a deceased patient only by
direction of the officer in charge and
only if consented to in writing by a
person authorized under the law of the
State in which the station or hospital
is located to permit an autopsy or such
other post-mortem operation under the
circumstances of the particular death
involved. Restrictions or limitations
imposed by the person consenting
thereto on the extent of the autopsy or
other post-mortem operation shall be
observed. Documents embodying con-
sent shall be made a part of the clinical
record.

[25 FR 6331, July 6, 1960]

§35.17 Fees and charges for copying,
certification, search of records and
related services.

A prescribed fee, in accordance with
the schedule in paragraph (c) of this
section, shall be collected for each of
the listed services.

(a) Application for services. Any person
requesting (1) a copy of a clinical
record, clinical abstract, or other docu-
ment containing clinical information;

other post-
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or (2) a certification of a clinical record
or document; or (3) a search of clinical
records, shall make written application
therefor to the Public Health Service
facility having custody of the subject
matter involved. Such application
shall state specifically the particular
record or document requested, and the
purpose for which such copy or docu-
ment is desired to be used. The applica-
tion shall be accompanied by a deposit
in an amount equal to the prescribed
charge for the service rendered. Where
it is not known if a clinical record or
other document is in existence, the ap-
plication shall be accompanied by a
minimum deposit of $2.50.

(b) Authorization for disclosure. The
furnishing of copies of PHS records
containing confidential clinical infor-
mation must comply with the require-
ments of part I, title 42, Code of Fed-
eral Regulations, governing authoriza-
tion for the disclosure of such informa-
tion.

(c) Schedule of fees.

(1) Photocopy reproduction of a clinical record or
other document (through use of facility equipment):
(a) Processing (searching, preparation of record
and use of equipment), first page

(b) Each additional page .

(2) Certification, per document ... .25
(3) Unsuccessful searching, per hour (minimum

charge 1 hour) 2.50
(4) Clinical abstracts, per request .. 3.00
(5) Arranging commercial duplication of a clinical

record, PEr rEQUESE ........ccvevuereriereeerie e 10.50

(6) If the requested material is to be transmitted by
registered mail, airmail, or special delivery mail, the
postal fees therefor shall be added to the other
fees provided above, unless the applicant has in-
cluded proper postage or stamped return enve-
lopes for this purpose.

1The private concern which duplicates records for an appli-
cant will make a separate charge therefor and will bill the ap-
plicant directly.

(d) Waiver of fee. The prescribed fee
may be waived, in the discretion of the
medical officer in charge, under the
following circumstances:

(1) When the service or document is
requested by another agency of the
Federal Government for use in car-
rying out official Government business.

(2) When a clinical record is re-
quested for the purpose of providing
continued medical care to a Service
beneficiary by a non-Service physician,
clinic, or hospital, in which case the
record will be forwarded only to the
physician, clinic, or hospital con-
cerned.
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(3) When the service or document is
requested by an attorney in the pros-
ecution of a Service beneficiary’s per-
sonal injury claim against a third per-
son, involving the concurrent assertion
of a government medical care claim
under 42 U.S.C. 2651-2653. In such case,
the service or document requested will
be furnished only upon compliance
with all additional requirements for
the release of records in third party re-
covery cases, including the proper exe-
cution of form PHS-4686, Agreement to
Assign Claim Upon Request.

(4) When the service or document is
requested by, and furnished to, a Mem-
ber of Congress for official use.

(5) When the service or document is
requested by, and furnished to, a court
in lieu of the personal court appear-
ance of an employee of the Public
Health Service.

(6) When the service or document is
required to be furnished free in accord-
ance with a Federal statute or an Exec-
utive order.

(7) When the furnishing of the service
or document requested without charge
would be an appropriate courtesy to a
foreign country or international orga-
nization.

(Sec. 501, 65 Stat. 290; 31 U.S.C. 483(a); sec.
215, 58 Stat. 690, as amended; 42 U.S.C. 216)

[32 FR 6842, May 4, 1967]

Subpart B—Transfer of Patients

§35.21 Authorization of transfer.

Except as otherwise provided by law
or regulation with respect to certain
classes of patients, the officer in
charge of a station or hospital of the
Service may provide, without any cost
to the patient, for the transfer of the
patient either from such station or
hospital to another station or hospital
of the Service or to any non-Service
station or hospital at which the pa-
tient may be received, or from any
non-Service hospital at which he is re-
ceiving care or treatment as a patient
of the Service to a station or hospital
of the Service.

§35.22 Attendants.

Patients shall be transferred by such
means and accompanied by such med-
ical, nursing, or other attendants as

95

§35.33

may be necessary to protect the health
and safety of the patient and other per-
sons likely to come into contact with
him, including in the case of a prisoner
such guards as may be necessary to as-
sure his safekeeping. A female patient
requiring the services of attendants
shall be accompanied by at least one
female attendant. Medical or nursing
attendants shall be qualified to care for
persons suffering from the type of dis-
ease or disorder with which the patient
is afflicted and shall be provided with
equipment and medicines necessary for
the care of the patient.

Subpart C—Disposition of Articles
Produced by Patients

§35.31 Retention by patients.

Subject to the rules of the station or
hospital, patients may be accorded the
privilege of retaining articles produced
by them in the course of their curative
treatment with the aid of materials
furnished by the Service. Articles not
retained by patients shall be disposed
of as provided in this subpart. The pro-
visions of this subpart do not apply to
the products of industrial activities es-
tablished for narcotic addicts.

§35.32

The officer in charge shall appoint,
from the personnel of the station or
hospital, a board of three persons to
serve at his pleasure. The board shall
provide for the sale of articles having
commercial value and shall keep ap-
propriate records of such articles and
their disposition.

Board of appraisers.

§35.33 Sale;
ceeds.

The board shall determine and rede-
termine from time to time the prices
at which articles are to be sold, and in
doing so shall consider the cost of ma-
terials used, reasonable handling
charges, and the fair market value of
the articles. The sale price shall be in-
dicated on each article by tag or other
appropriate means, and a list of arti-
cles offered for sale and their respec-
tive sale prices shall be posted from
time to time in the hospital or station
area. In its discretion, the board may
offer such articles for purchase by

prices; deposit of pro-
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other patients or by charitable organi-
zations before offering them for pur-
chase to the general public. No article
shall be sold or resold to any officer or
employee of the Service. Moneys re-
ceived from the sale of articles shall be
deposited into the Treasury to the
credit of the appropriation from which
the materials for making such articles
were purchased.

§35.34 Resale.

No article purchased under the provi-
sions of this subpart shall be resold in
the hospital or station area at a price
to exceed the sale price fixed by the
board for such article.

§35.35 Unsalable articles.

Articles having no commercial value
shall be stored, destroyed, or otherwise
disposed of as the officer in charge may
direct.

Subpart D—Disposal of Money
and Effects of Deceased Patients

§35.41 Inventory.

Promptly after the death of a patient
in a station or hospital of the Service,
an inventory of his money and effects
left therein shall be made by two or
more officers or employees of the Serv-
ice designated for such purpose by the
officer in charge.

§35.42 Notice upon death.

The officer in charge shall notify in
writing all persons known to him to
whom delivery of the patient’s money
and effects might be made hereunder,
and, in the case of an alien patient, a
consul of the country of his apparent
nationality. Each person so notified
shall be requested to furnish informa-
tion concerning (a) the existence or
whereabouts of any persons to whom
delivery of the deceased patient’s
money and effects may be made pursu-
ant to these provisions, and (b) the per-
manent residence or home of the de-
ceased.

§35.43 Delivery only upon filing claim;
forms; procedure.

(a) Delivery of the money and effects

of a deceased patient shall be made

only to a person who has filed a claim
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therefor on a form prescribed by the
Surgeon General.

(b) A claimant shall furnish, in addi-
tion to the information on the pre-
scribed form, such additional informa-
tion as the officer in charge may con-
sider necessary to establish the iden-
tity of the claimant and the truth of
his statements.

(c) A person filing a claim as a legal
representative shall be required to
present letters of administration or a
certificate of a court attesting his
qualification or appointment.

(d) If a claim is made after the
money, or proceeds from the sale of the
effects, of a deceased patient have been
deposited in the Treasury, the claim
shall be referred to the General Ac-
counting Office. If the claim is for
checks or evidences of indebtedness of
the United States which have been
trasnsmitted to the issuing agency pur-
suant to §§35.47 and 35.48, the claimant
shall be referred to such agency.

§35.44 Delivery to legal representa-
tive; to other claimants if value is
$1,000 or less.

The money and effects of the de-
ceased patient shall in all cases be de-
livered to the legal representative, if
any, of his estate. If the value is $1,000
or less, and the officer in charge has
neither notice nor other knowledge of
the appointment or qualification of a
legal representative, nor reason to be-
lieve that a legal representative will be
appointed or qualified, he shall deliver
all the money and effects, as soon as
practicable after the expiration of 10
days from the sending of notices to one
of the following in the indicated order
of priority:

(a) A person, if any, designated in
writing by the patient to receive the
same.

(b) The patient’s surviving spouse.

(c) The patient’s child or children in
equal parts.

(d) The patient’s parent or parents in
equal parts.

(e) Any other person who would be
entitled to receive the money and ef-
fects under the law of the patient’s
domicile: Provided, That delivery of
such money and effects may be made
immediately upon application by one
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of the persons specified above if the of-
ficer in charge has neither notice nor
other knowledge that a person higher
in the indicated order of priority ex-
ists.

§35.45 Disposition of effects;
tions.

Irrespective of the provisions of this
subpart, the officer in charge may (a)
release from among the effects of the
deceased patient so much of the pa-
tient’s clothing as may be necessary
for use in preparation of his body for
burial and (b) cause to be destroyed, or
otherwise disposed of, such used toilet
articles of the patient as appear to
have no commercial or other value.

excep-

§35.46 Conflicting claims.

In any case in which conflicting
claims are filed or the officer in charge
considers it to be in the interest of per-
sons who may be ultimately entitled
thereto, delivery may be withheld from
all persons other than a duly qualified
legal representative.

§35.47 Disposition
checks.

Notwithstanding any other provi-
sions of this subpart, immediately
upon completion of the inventory,
checks drawn on the Treasurer of the
United States shall be sent by safe
means to the department, agency, or
establishment of the Government of
the United States issuing such checks.
The transmittal shall be accompanied
by a statement of the reasons therefor
and of all available information which
may aid the issuing unit in the disposi-
tion of the check transmitted. Notice
of the disposition of any checks, with
identifying information, shall be given
to the person or persons, if any, to
which money and effects are delivered
in accordance with §35.44.

of Government

§35.48 Deposit of unclaimed money;
sale of unclaimed effects and de-
posit of proceeds.

If, within 120 days after sending of
notices no claim has been filed pursu-
ant to the provisions of §35.43, the pa-
tient’s money, consisting of all types of
United States currency and coin, shall
be deposited in the Treasury to the
credit of the trust-fund account enti-
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tled “Money and Effects of Deceased
Patients, Public Health Service.” If,
within six months after the death of a
patient, no claim has been filed pursu-
ant to the provisions of §35.43, his ef-
fects (including foreign currency and
coin but excluding Postal Savings Cer-
tificates and other evidences of indebt-
edness of the United States) shall be
sold at public auction or by sealed bids
to the highest bidder and the proceeds
deposited to the credit of the trust-
fund account entitled ‘“Money and Ef-
fects of Deceased Patients, Public
Health Service.”” Postal Savings Cer-
tificates and other evidences of indebt-
edness of the United States shall be
transmitted to the issuing department
or agency with a statement of the oc-
casion therefor.

§35.49 Sale of unclaimed effects; pro-
cedures.

The following provisions shall govern
the sale of effects:

(a) Notice. Reasonable advance notice
of proposed sales shall be posted at
such prominent places in the station or
hospital area as the officer in charge
may designate. In addition, a notice
shall be posted at the nearest post of-
fice, and notices shall be sent by mail
to all known persons to whom delivery
of money and effects of the patient
may be made under the provisions of
this subpart. The officer or employee
who posts or sends notices of sales
shall make an appropriate affidavit on
a copy of the notice as to his action in
that respect, including in his affidavit
the names of persons to whom copies of
the notices were mailed and the mail-
ing dates. The copy of the notice on
which the affidavit appears shall be re-
tained in the files of the station or hos-
pital.

(b) Form and contents of notice. Notice
of proposed sales shall be given on a
form prescribed by the Surgeon Gen-
eral. The notice shall include: an in-
ventory of the effects to be offered for
sale; the names of the patients from
whom the effects were received; the
precise date, time, and place when and
where the sale will be held; a state-
ment that the articles will be available
for inspection immediately prior to
sale, if sold at public auction, or on a
day and during the hours appointed for
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the inspection of articles if sold by
sealed bid; a statement that the sale is
to be held pursuant to the provisions of
the regulations in this part, that, if the
articles are to be sold by sealed bid, the
right to reject all bids is reserved, and
that, if otherwise authorized, delivery
will be made of effects or proceeds of
sales to persons filing claims prior to
the sale of effects or prior to the trans-
mittal of proceeds to the Surgeon Gen-
eral.

(c) Time and place of sales. All sales
shall be held at reasonable hours and
at such places within the station or
hospital area as the officer in charge
may designate.

(d) Who shall conduct sales. All sales
shall be conducted by the officer in
charge or by a responsible officer or
employee designated by him.

(e) Sale and delivery. All effects of-
fered for sale shall be sold to the high-
est bidder and delivered to him imme-
diately upon payment of the sale price
in cash or by postal money order or
certified check and execution of an ap-
propriate receipt by the person to
whom delivery is made.

§35.50 Disposition of unsold effects.

The officer in charge shall dispose of
effects offered for sale but remaining
unsold in such manner as he considers
to be proper, but, if practicable, such
effects shall be used for the benefit of
other patients of the Service.

§35.51 Manner of delivery; costs, re-
ceipts.

(a) If a person entitled under this
subpart to receive the money and ef-
fects of a patient is unable to take pos-
session thereof at the station or hos-
pital, they shall be sent to him at the
expense of the United States in the
most economical manner available.
The records of the station or hospital
shall show the names and addresses of
persons to whom money or effects have
been sent, the date of sending, the
means used, an itemized list of the
money or effects sent, and a statement
by a witnessing officer or employee
verifying the foregoing from his own
observation.

(b) If not delivered personally by an
authorized officer or employee of the
Service, money, evidences of indebted-
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ness, and other valuable papers and
documents shall be sent by registered
mail (or other safe means).

(c) Persons receiving the money and
effects of a patient shall be required to
execute an itemized receipt therefor.

§35.52 Delivery of possession only;
title unaffected.

Except for delivery of effects to pur-
chasers at sales held in accordance
with §35.49, delivery or deposit under
this subpart of the money or effects, or
the proceeds of a sale of the effects, of
a deceased patient constitutes only a
transfer of possession and is not in-
tended to affect in any manner the
title to such money, effects, or pro-
ceeds.

Subpart E—Contributions for the
Benefit of Patients

AUTHORITY: Sec. 215, 58 Stat. 690, as amend-
ed, 63 Stat. 835 (42 U.S.C. 216); sec. 321, 58
Stat. 695, as amended, 62 Stat. 1017 (42 U.S.C.
248).

SOURCE: 42 FR 60742, Nov. 29, 1977, unless
otherwise noted.

§35.61 Applicability.

This subpart sets forth the policies
and procedures governing the accept-
ance and administration of contribu-
tions of money or property intended
solely for the benefit of all patients in
a ward or unit or a particular hospital
or station of the Public Health Service,
excluding outpatient clinics. Such con-
tributions are distinguishable from (a)
monies or other valuables belonging to
specific patients which are accepted
and held in custody for the convenience
of the patient until such time as he or
she wishes to withdraw them, and (b)
gifts to the United States to support
Public Health Service functions under
section 501 of the Public Health Service
Act or other statutory provisions,
which may be accepted and adminis-
tered only in accordance with such
statutory provisions or other applica-
ble laws.

§35.62 Acceptance of contributions.

(a) The officer in charge of a hospital
or station or his delegate may accept
contributions of money or personal
property which are donated for the
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general benefit of all patients within
the hospital or station (or a ward or
unit thereof) without further specifica-
tion or conditions as to use. Contribu-
tions tendered subject to conditions by
the donor, such as expenditure or use
only on behalf of certain patients or for
specific purposes, may not be accepted.

(b) Contribution of money or prop-
erty shall be accepted in writing.

§35.63 Report of and accounting for
contributions.

(a) Contributions of money accepted
pursuant to §35.62 (hereinafter referred
to as ‘“‘patient fund’) will be treated
consistently with Federal deposit rules
and as supplemented with appropriate
procedures of the facility. This regula-
tion is not intended to exclude con-
tributions for the benefit of patients
from proper accountability and control
of funds and property.

(b) Contributions of property accept-
ed pursuant to §35.62 shall be recorded
and accounted for in the same manner
as other property of a similar kind
maintained in the hospital or station,
but with suitable identification so that
it can be distinguished from govern-
ment-owned property.

§35.64 Donors.

Authorized contributions may be ac-
cepted from patients, employees and
other individuals, and agencies and or-
ganizations.

§35.65 Acceptable personal property.

Contributions of personal property
which may be accepted pursuant to
§35.62 include, but are not limited to,
recreational equipment, furniture, ra-
dios and television sets. After its useful
life, any cash proceeds realized upon
disposition of such property shall be
deposited to the credit of the patient
fund and shall be available for expendi-
ture pursuant to §35.66(c).

§35.66 Expenditure of cash contribu-
tions.

(a) Officials authorized to accept con-
tributions shall not maintain control
over the actual obligation or expendi-
ture of such monies.

(b) Only those officers or employees
specifically designated in writing by
the officer in charge for such purpose
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may obligate and expend monies from
the patient fund. The names of officials
so designated shall be provided to the
relevant fiscal control office.

(c) Subject to availability of suffi-
cient funds, monies in the patient fund
may be expended for materials, serv-
ices or activities which contribute to
the well-being or morale of patients,
including but not limited to provision
of reading and entertainment mate-
rials, recreation activities, and, in ap-
propriate cases, necessary financial
support (including travel expenses,
meals, and lodging) of relatives, guard-
ians, or friends of patients to enable
such persons to be available for the pa-
tient’s comfort and support.

(d) Officers in charge may issue such
additional instructions, not incon-
sistent with this subpart, as may be
necessary to implement its provisions.

PART 36—INDIAN HEALTH

Subpart A—Purpose and Definitions

Sec.

36.1 Definitions.

36.2 Purpose of the regulations.
36.3 Administrative instructions.

Subpart B—What Services Are Available
and Who Is Eligible To Receive Care
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36.13 [Reserved]
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contract health
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36.43 Application procedure for preference
eligibility.
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36.305 Additional conditions.
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36.331 Selection.

36.332 Service obligation.

36.333 Distribution of scholarships.
36.334 Publication of a list of recipients.

SUBDIVISION J-5—CONTINUING EDUCATION
ALLOWANCES
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lowances.
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36.351 Application and selection.

36.352 Fair and uniform provision of serv-
ices.

36.353 Reports and records.
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AUTHORITY: 25 U.S.C. 13; sec. 3, 68 Stat. 674

(42 U.S.C., 2001, 2003); Sec. 1, 42 Stat. 208 (25

U.S.C. 13); 42 U.S.C. 2001, unless otherwise

noted.

Subpart A—Purpose and
Definitions

SOURCE: 64 FR 58319, Oct. 28, 1999, unless
otherwise noted.

§36.1 Definitions.

When used in this part:

Bureau of Indian Affairs (BIA) means
the Bureau of Indian Affairs, Depart-
ment of the Interior.

Indian includes Indians in the Conti-
nental United States, and Indians,
Aleuts and Eskimos in Alaska.

Indian health program means the
health services program for Indians ad-
ministered by the Indian Health Serv-
ice within the Department of Health
and Human Services.

Jurisdiction has the same geo-
graphical meaning as in Bureau of In-
dian Affairs usage.

Service means the Indian Health Serv-
ice.

§36.2 Purpose of the regulations.

The regulations in this part establish
general principles and program re-

§36.12

quirements for carrying out the Indian
health programs.

§36.3 Administrative instructions.

The service periodically issues ad-
ministrative instructions to its officers
and employees, which are primarily
found in the Indian Health Service Man-
ual and the Area Office and program of-
fice supplements. These instructions
are operating procedures to assist offi-
cers and employees in carrying out
their responsibilities, and are not regu-
lations establishing program require-
ments which are binding upon members
of the general public.

Subpart B—What Services Are
Available and Who Is Eligible
To Receive Care?

SOURCE: 64 FR 58319, Oct. 28, 1999, unless
otherwise noted.

§36.11 Services available.

(a) Type of services that may be avail-
able. Services for the Indian commu-
nity served by the local facilities and
program may include hospital and
medical care, dental care, public health
nursing and preventive care (including
immunizations), and health examina-
tion of special groups such as school
children.

(b) Where services are available. Avail-
able services will be provided at hos-
pitals and clinics of the Service, and at
contract facilities (including tribal fa-
cilities under contract with the Serv-
ice).

(c) Determination of what services are
available. The Service does not provide
the same health services in each area
served. The services provided to any
particular Indian community will de-
pend upon the facilities and services
available from sources other than the
Service and the financial and personnel
resources made available to the Serv-
ice.

§36.12 Persons to whom services will
be provided.

(a) In general. Services will be made
available, as medically indicated, to
persons of Indian descent belonging to
the Indian community served by the
local facilities and program. Services
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will also be made available, as medi-
cally indicated, to a non-Indian woman
pregnant with an eligible Indian’s child
but only during the period of her preg-
nancy through postpartum (generally
about 6 weeks after delivery). In cases
where the woman is not married to the
eligible Indian under applicable state
or tribal law, paternity must be ac-
knowledged in writing by the Indian or
determined by order of a court of com-
petent jurisdiction. The Service will
also provide medically indicated serv-
ices to non-Indian members of an eligi-
ble Indian’s household if the medical
officer in charge determines that this
is necessary to control acute infectious
disease or a public health hazard.

(2) Generally, an individual may be
regarded as within the scope of the In-
dian health and medical service pro-
gram if he/she is regarded as an Indian
by the community in which he/she lives
as evidenced by such factors as tribal
membership, enrollment, residence on
tax-exempt land, ownership of re-
stricted property, active participation
in tribal affairs, or other relevant fac-
tors in keeping with general Bureau of
Indian Affairs practices in the jurisdic-
tion.

(b) Doubtful cases. (1) In case of doubt
as to whether an individual applying
for care is within the scope of the pro-
gram, the medical officer in charge
shall obtain from the appropriate BIA
officials in the jurisdiction information
that is pertinent to his/her determina-
tion of the individual’s continuing rela-
tionship to the Indian population group
served by the local program.

(2) If the applicant’s condition is such
that immediate care and treatment are
necessary, services shall be provided
pending identification as an Indian
beneficiary.

(c) Priorities when funds, facilities, or
personnel are insufficient to provide the
indicated volume of services. Priorities
for care and treatment, as among indi-
viduals who are within the scope of the
program, will be determined on the
basis of relative medical need and ac-
cess to other arrangements for obtain-
ing the necessary care.
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§36.13 [Reserved]

§36.14 Care and treatment of ineli-
gible individuals.

(a) In case of an emergency, as an act
of humanity, individuals not eligible
under §36.12 may be provided tem-
porary care and treatment in Service
facilities.

(b) Charging ineligible individuals.
Where the Service Unit Director deter-
mines that an ineligible individual is
able to defray the cost of care and
treatment, the individual shall be
charged at rates approved by the As-
sistant Secretary for Health and Sur-
geon General published in the FEDERAL
REGISTER. Reimbursement from third-
party payors may be arranged by the
patient or by the Service on behalf of
the patient.

Subpart C—Contract Health
Services

SOURCE: 64 FR 58320, Oct. 28, 1999, unless
otherwise noted.

§36.21 Definitions.

(a) Alternate resources is defined in
§36.61(c) of subpart G of this part.

(b) Appropriate ordering official means,
unless otherwise specified by contract
with the health care facility or pro-
vider, the ordering official for the con-
tract health service delivery area in
which the individual requesting con-
tract health services or on whose be-
half the services are requested, resides.

(c) Area Director means the Director
of an Indian Health Service Area des-
ignated for purposes of administration
of Indian Health Service programs.

(d) Contract health service delivery area
means the geographic area within
which contract health services will be
made available by the IHS to members
of an identified Indian community who
reside in the area, subject to the provi-
sions of this subpart.

(e) Contract health services means
health services provided at the expense
of the Indian Health Service from pub-
lic or private medical or hospital facili-
ties other than those of the Service.
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(f) Emergency means any medical con-
dition for which immediate medical at-
tention is necessary to prevent the
death or serious impairment of the
health of an individual.

(9) Indian tribe means any Indian
tribe, band, nation, group, Pueblo, or
community, including any Alaska Na-
tive village or Native group, which is
federally recognized as eligible for the
special programs and services provided
by the United States to Indians be-
cause of their status as Indians.

(h) Program Director means the Direc-
tor of an Indian Health Service ‘‘pro-
gram area’’ designated for the purposes
of administration of Indian Health
Service programs.

(i) Reservation means any federally
recognized Indian tribe’s reservation.
Pueblo, or colony, including former
reservations in Oklahoma, Alaska Na-
tive regions established pursuant to
the Alaska Native Claims Settlement
Act (43 U.S.C. 1601 et seq.), and Indian
allotments.

(J) Secretary means the Secretary of
Health and Human Services to whom
the authority involved has been dele-
gated.

(k) Service means the Indian Health
Service.

(I) Service Unit Director means the Di-
rector of an Indian Health Service
‘“Service unit area’ designated for pur-

poses of administration of Indian
Health Service programs.
§36.22 Establishment of contract

health service delivery areas.

(a) In accordance with the congres-
sional intention that funds appro-
priated for the general support of the
health program of the Indian Health
Service be used to provide health serv-
ices for Indians who live on or near In-
dian reservations, contract health serv-
ice delivery areas are established as
follows:

(1) The State of Alaska;

(2) The State of Nevada;

(3) the State of Oklahoma;

(4) Chippewa, Mackinac, Luce, Alger,
Schoolcraft, Delta, and Marquette
Counties in the State of Michigan;

(5) Clark, Eau Claire, Jackson, La
Crosse, Monroe, Vernon, Crawford,
Shawano, Marathon, Wood, Juneau,
Adams, Columbia, and Sauk Counties

§36.23

in the State of Wisconsin and Houston
County in the State of Minnesota;

(6) With respect to all other reserva-
tions within the funded scope of the In-
dian health program, the contract
health services delivery area shall con-
sist of a county which includes all or
part of a reservation, and any county
or counties which have a common
boundary with the reservation.

(b) The Secretary may from time to
time, redesignate areas or commu-
nities within the United States as ap-
propriate for inclusion or exclusion
from a contract health service delivery
area after consultation with the tribal
governing body or bodies on those res-
ervations included within the contract
health service delivery area. The Sec-
retary will take the following criteria
into consideration:

(1) The number of Indians residing in
the area proposed to be so included or
excluded;

(2) Whether the tribal governing body
has determined that Indians residing in
the area near the reservation are so-
cially and economically affiliated with
the tribe;

(3) The geographic proximity to the
reservation of the area whose inclusion
or exclusion is being considered; and

(4) The level of funding which would
be available for the provision of con-
tract health services.

(c) Any redesignation under para-
graph (b) of this section shall be made
in accordance with the procedures of
the Administrative Procedure Act (5
U.S.C. 553).

§36.23 Persons to whom contract
health services will be provided.

(@) In general. To the extent that re-
sources permit, and subject to the pro-
visions of this subpart, contract health
services will be made available as
medically indicated, when necessary
health services by an Indian Health
Service facility are not reasonably ac-
cessible or available, to persons de-
scribed in and in accordance with §36.12
of this part if those persons:

(1) Reside within the United States
and on a reservation located within a
contract health service delivery area;
or
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(2) Do not reside on a reservation but
reside within a contract health service
delivery area and:

(i) Are members of the tribe or tribes
located on that reservation or of the
tribe or tribes for which the reserva-
tion was established; or

(if) Maintain close economic and so-
cial ties with that tribe or tribes.

(b) Students and transients. Subject to
the provisions of this subpart, contract
health services will be made available
to students and transients who would
be eligible for contract health services
at the place of their permanent resi-
dence within a contract health service
delivery area, but are temporarily ab-
sent from their residence as follows:

(1) Student—during their full-time
attendance at programs of vocational,
technical, or academic education, in-
cluding normal school breaks (such as
vacations, semester or other scheduled
breaks occurring during their attend-
ance) and for a period not to exceed 180
days after the completion of the course
of study.

(2) Transients (persons who are in
travel or are temporarily employed,
such as seasonal or migratory workers)
during their absence.

(c) Other persons outside the contract
health service delivery area. Persons who
leave the contract health service deliv-
ery area in which they are eligible for
contract health service and are neither
students nor transients will be eligible
for contract health service for a period
not to exceed 180 days from such depar-
ture.

(d) Foster children. Indian children
who are placed in foster care outside a
contract health service delivery area
by order of a court of competent juris-
diction and who were eligible for con-
tract health services at the time of the
court order shall continue to be eligi-
ble for contract health services while
in foster care.

(e) Priorities for contract health serv-
ices. When funds are insufficient to pro-
vide the volume of contract health
services indicated as needed by the
population residing in a contract
health service delivery area, priorities
for service shall be determined on the
basis of relative medical need.
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(f) Alternate resources. The term “‘al-
ternate resources” is defined iIn
§36.61(c) of Subpart G of this part.

§386.24 Authorization
health services.

for contract

(a) No payment will be made for med-
ical care and services obtained from
non-Service providers or in non-Service
facilities unless the applicable require-
ments of paragraphs (b) and (c) of this
section have been met and a purchase
order for the care and services has been
issued by the appropriate ordering offi-
cial to the medical care provider.

(b) In nonemergency cases, a sick or
disabled Indian, an individual or agen-
cy acting on behalf of the Indian, or
the medical care provider shall, prior
to the provision of medical care and
services notify the appropriate order-
ing official of the need for services and
supply information that the ordering
official deems necessary to determine
the relative medical need for the serv-
ices and the individual’s eligibility.
The requirement for notice prior to
providing medical care and services
under this paragraph may be waived by
the ordering official if:

(1) Such notice and information are
provided within 72 hours after the be-
ginning of treatment or admission to a
health care facility; and

(2) The ordering official determines
that giving of notice prior to obtaining
the medical care and services was im-
practicable or that other good cause
exists for the failure to provide prior
notice.

(c) In emergency cases, a sick or dis-
abled Indian, or an individual or agen-
cy acting on behalf of the Indian, or
the medical care provider shall within
72 hours after the beginning of treat-
ment for the condition or after admis-
sion to a health care facility notify the
appropriate ordering official of the fact
of the admission or treatment, to-
gether with information necessary to
determine the relative medical need for
the services and the eligibility of the
Indian for the services. The 72-hour pe-
riod may be extended if the ordering of-
ficial determines that notification
within the prescribed period was im-
practicable or that other good cause
exists for the failure to comply.
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§36.25 Reconsideration and appeals.

(a) Any person to whom contract
health services are denied shall be no-
tified of the denial in writing together
with a statement of the reason for the
denial. The notice shall advise the ap-
plicant for contract health services
that within 30 days from the receipt of
the notice the applicant:

(1) May obtain a reconsideration by
the appropriate Service Unit Director
of the original denial if the applicant
submits additional supporting informa-
tion not previously submitted; or

(2) If no additional information is
submitted, may appeal the original de-
nial by the Service Unit Director to
the appropriate Area or program direc-
tor. A request for reconsideration or
appeal shall be in writing and shall set
forth the grounds supporting the re-
quest or appeal.

(b) If the original decision is affirmed
on reconsideration, the applicant shall
be so notified in writing and advised
that an appeal may be taken to the
Area or program director within 30
days of receipt of the notice of the re-
considered decision. The appeal shall
be in writing and shall set forth the
grounds supporting the appeal.

(c) If the original or reconsidered de-
cision is affirmed on appeal by the
Area or program director, the appli-
cant shall be so notified in writing and
advised that a further appeal may be
taken to the Director, Indian Health
Service, within 30 days of receipt of the
notice. The appeal shall be in writing
and shall set the grounds supporting
the appeal. The decision of the Direc-
tor, Indian Health Service, shall con-
stitute final administrative action.

Subpart D—[Reserved]

Subpart E—Preference in
Employment

AUTHORITY: 25 U.S.C. 44, 45, 46 and 472; Pub.
L. 83-568, 68 Stat 674, 42 U.S.C. 2003.

SOURCE: 64 FR 58321, Oct. 28, 1999, unless
otherwise noted.
§36.41 Definitions.

For purposes of making appoint-
ments to vacancies in all positions in

§36.43

the Indian Health Service, a preference
will be extended to persons of Indian
descent who are:

(a) Members of any recognized Indian
tribe now under Federal jurisdiction;

(b) Descendants of such members who
were, on June 1, 1934, residing within
the present boundaries of any Indian
reservation,;

(c) All others of one-half or more In-
dian blood of tribes indigenous to the
United States;

(d) Eskimos and other aboriginal peo-
ple of Alaska; or

(e) Until January 4, 1990, or until the
Osage Tribe has formally organized,
whichever comes first, a person of at
least one-quarter degree Indian ances-
try of the Osage Tribe of Indians,
whose rolls were closed by an act of
Congress.

§36.42 Appointment actions.

(a) Preference will be afforded a per-
son meeting any one of the definitions
of §36.41 whether the placement in the
position involves initial appointment,
reappointment, reinstatement, trans-
fer, reassignment, promotion, or any
other personnel action intended to fill
a vacancy.

(b) Preference eligibles may be given
a schedule A excepted appointment
under 5 CFR 213.3116(b)(8). If the indi-
viduals are within reach on a Civil
Service Register, they may be given a
competitive appointment.

§36.43 Application procedure for pref-
erence eligibility.

To be considered a preference eligi-
ble, the person must submit with the
employment application a Bureau of
Indian Affairs certification that the
person is an Indian as defined by §36.41
except that an employee of the Indian
Health Service who has a certificate of
preference eligibility on file in the Offi-
cial Personnel Folder is not required to
resubmit such proof but may instead
include a statement on the application
that proof of eligibility is on file in the
Official Personnel Folder.
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Subpart F—Abortions and Related
Medical Services in Indian
Health Service Facilities and
Indian Health Service Pro-
grams

AUTHORITY: Sec. 1, 42 Stat. 208, (25 U.S.C.
13); sec. 1, Stat. 674, (42 U.S.C. 2001); sec. 3, 68
Stat. 674, (42 U.S.C. 2003).

SOURCE: 64 FR 58322, Oct. 28, 1999, unless
otherwise noted.

§36.51 Applicability.

This subpart is applicable to the use
of Federal funds in providing health
services to Indians in accordance with
the provisions of subparts A, B, and C
of this part.

§36.52 Definitions.

As used in this subpart:

Physician means a doctor of medicine
or osteopathy legally authorized to
practice medicine and surgery at an In-
dian Health Service or tribally run fa-
cility, or by the state in which he or
she practices.

§36.53 General rule.

Federal funds may not be used to pay
for or otherwise provide for abortions
in the programs described in §36.51, ex-
cept under the circumstances described
in §36.54.

§36.54 Life of the mother would be en-
dangered.

Federal funds are available for an
abortion when a physician has found
and so certified in writing to the appro-
priate tribal or other contracting orga-
nization, or Service Unit or Area Direc-
tor, that ““on the basis of my profes-
sional judgment the life of the mother
would be endangered if the fetus were
carried to term.” The certification
must contain the name and address of
the patient.

§36.55 Drugs and devices and termi-
nation of ectopic pregnancies.

Federal funds are available for drugs
or devices to prevent implantation of
the fertilized ovum, and for medical
procedures necessary for the termi-
nation of an ectopic pregnancy.
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§36.56 Recordkeeping requirements.

Documents required by §36.54 must
be maintained for three years pursuant
to the retention and custodial require-
ments for records at 45 CFR part 74,
subpart C.

§36.57 Confidentiality.

Information which is acquired in con-
nection with the requirements of this
subpart may not be disclosed in a form
which permits the identification of an
individual without the individual’s
consent, except as may be necessary
for the health of the individual or as
may be necessary for the Secretary to
monitor Indian Health Service program
activities. In any event, any disclosure
shall be subject to appropriate safe-
guards which will minimize the likeli-
hood of disclosures of personal infor-
mation in identifiable form.

Subpart G—Residual Status

§36.61 Payor of last resort.

(@) The Indian Health Service is the
payor of last resort for persons defined
as eligible for contract health services
under the regulations in this part, not-
withstanding any State or local law or
regulation to the contrary.

(b) Accordingly, the Indian Health
Service will not be responsible for or
authorize payment for contract health
services to the extent that:

(1) The Indian is eligible for alternate
resources, as defined in paragraph (c) of
this section, or

(2) The Indian would be eligible for
alternate resources if he or she were to
apply for them, or

(3) The Indian would be eligible for
alternate resources under State or
local law or regulation but for the Indi-
an’s eligibility for contract health
services, or other health services, from
the Indian Health Service or Indian
Health Service funded programs.

(c) Alternate resources means health
care resources other than those of the
Indian Health Service. Such resources
include health care providers and insti-
tutions, and health care programs for
the payment of health services includ-
ing but not limited to programs under
titles XVIII or XIX of the Social Secu-
rity Act (i.e., Medicare, Medicaid),
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State or local health care programs,
and private insurance.

[64 FR 58322, Oct. 28, 1999]

Subpart H—Grants for Develop-
ment, Construction, and Op-
eration of Facilities and Serv-
ices

AUTHORITY: Secs. 104, 107, 25 U.S.C. 450h(b),
450K; Sec. 3, Pub. L. 83-568, 42 U.S.C. 2003.

SOURCE: 40 FR 53143, Nov. 14, 1975, unless
otherwise noted.

§36.101 Applicability.

The regulations of this subpart are
applicable to grants awarded pursuant
to section 104(b) of Pub. L. 93-638, 25
U.S.C. 450h(b) for (a) projects for devel-
opment including feasibility studies,
construction, operation, provision, or
maintenance of services and facilities
provided to Indians and, (b) for projects
for planning, training, evaluation or
other activities designed to improve
the capacity of a tribal organization to
enter into a contract or contracts pur-
suant to section 103 of the Act. Such
grants may include the cost of training
personnel to perform grant related ac-
tivities.

§36.102 Definitions.

As used in this subpart:

(a) Act means Title | of the Indian
Self-Determination and Education As-
sistance Act, Pub. L. 93-638 (88 Stat.
2203).

(b) Indian means a person who is a
member of an Indian tribe.

(c) Indian tribe means any Indian
tribe, band, nation, rancheria, Pueblo,
colony or community, including any
Alaska Native Village or regional or
village corporation as defined in or es-
tablished pursuant to the Alaska Na-
tive Claims Settlement Act, Pub. L. 92—
203 (85 Stat. 688 which is recognized as
eligible by the United States Govern-
ment for the special programs and
services provided by the United States
to Indians because of their status as In-
dians.

(d) Tribal organization means:

(1) The recognized governing body of
any Indian tribe; or

(2) Any legally established organiza-
tion of Indians which is:

§36.104

(i) Controlled, sanctioned or char-
tered by such governing body or bodies;
or

(i) Democratically elected by the
adult members of the Indian commu-
nity to be served by such organization
and which includes the maximum par-
ticipation of Indians in all phases of its
activities.

(e) Secretary means the Secretary of
the Department of Health and Human
Services and any other officer or em-
ployee of the Department of Health and
Human Services to whom the authority
involved has been delegated.

(f) Grantee means the tribe or tribal
organization that receives a grant
under section 104(b) of the Act and this
subpart and assumes the legal and fi-
nancial responsibility for the funds
awarded and for the performance of the
grant supported activity in accordance
with the Act and these regulations.

(9) Indian owned economic enterprise
means any commercial, industrial, or
business activity established or orga-
nized for the purpose of profit which is
not less than 51 percent Indian owned.

§36.103 Eligibility.

Any Indian tribe or tribal organiza-
tion is eligible to apply for a grant
under this subpart.

§36.104 Application.

(a) Forms for applying for grants are
governed by 45 CFR part 74, subpart N.

(b) In addition to such other perti-
nent information as the Secretary may
require, the application for a grant
under this subpart shall contain the
following:

(1) A description of the applicant in-
cluding an indication whether the ap-
plicant is a Tribe or tribal organiza-
tion, and if the latter:

(i) The legal and organizational rela-
tionship of the applicant to the Indians
in the Area to be served or effected by
the project.

(ii) A description of the current and
proposed participation of Indians in the
activities of applicant.

(iii) Whether applicant is controlled,
sanctioned or chartered by the gov-
erning body of the Indians to be served,
and if so, evidence of such fact.

(iv) If elected, a description of the
election process, voting criteria, and
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extent of voter participation in the
election designating the organization.

(2) A narrative description of the
project including its goals and objec-
tives and the manner in which the pro-
posed project is compatible with pub-
lished Indian Health Service state-
ments of availability of funds, the
manner in which those goals and objec-
tives are to be attained, and a work
and time schedule which will be uti-
lized to accomplish each goal and ob-
jective.

(3) A description of applicant’s staff,
present or proposed, including their
qualifications, academic training, re-
sponsibilities and functions.

(4) A description of the manner in
which the staff is or will be organized
and supervised to carry out proposed
activities.

(5) A description of training to be
provided as part of the proposed proj-
ect.

(6) A description of the administra-
tive, managerial, and organizational
arrangements and resources to be uti-
lized to conduct the proposed project.

(7) An itemized budget for the budget
period (normally 12 months) for which
support is sought and justification of
the amount of grant funds requested.

(8) The intended financial participa-
tion, if any, of the applicant, specifying
the type of contributions such as cash
or services, loans of full or part-time
staff, equipment, space materials or fa-
cilities, or other contributions.

(9) Where health services are to be
provided, a description of the nature of
the services to be provided and the pop-
ulation to be served.

(10) A description of the Federal
property, real and personal, equipment,
facilities and personnel which appli-
cant proposes to utilize and a descrip-
tion of the arrangements which appli-
cant has made or will make to assume
responsibility for the operation and
management of those facilities.

(c) The application shall contain as-
surances satisfactory to the Secretary
that the applicant will:

(1) Where applicant is providing serv-
ices, provide such services at a level
and range which is not less than that
provided by the Indian Health Service
or that identified by the Service after
negotiation with the applicant, as an
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appropriate level, range and standard
of care.

(2) Where providing services, provide
services in accordance with law and ap-
plicable Indian Health Service policies
and regulations.

(3) Where providing services, provide
services in a fair and uniform manner,
consistent with medical need, to all In-
dian people.

(Approved by the Office of Management and
Budget under control number 0915-0045)

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1853, Jan. 14, 1985]

§36.105 Project elements.

A project supported under this sub-
part must:

(@) Have sufficient, adequately
trained staff in relation to the scope of
the project.

(b) Maintain a mechanism for dealing
with complaints regarding the delivery
of health services or performance of
project activities.

(c) Hold confidential all information
obtained by the personnel of the proj-
ect from participants in the project re-
lated to their examination, care, and
treatment, and shall not release such
information without the individuals’
consent except as may be required by
law, as may be necessary to provide
service to the individual, or as may be
necessary to monitor the operations of
this program or otherwise protect the
public health. Information may be dis-
closed in a form which does not iden-
tify particular individuals.

(d) Operate with the approval, sup-
port, and involvement of the tribe,
tribes, or Indian communities in the
area served by the local facility and
program.

(e) Keep in force adequate liability
insurance in accordance with the ap-
proved application unless the Sec-
retary, for good cause shown, has de-
termined that such insurance was not
obtainable or appropriate or has deter-
mined that such insurance may be per-
mitted to expire or lapse. The insur-
ance shall provide that prior to can-
cellation the Secretary must be noti-
fied and must further provide that for
each such policy of insurance the car-
rier shall waive any right it may have
to raise as a defense the tribe’s sov-
ereign immunity from suit but such
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waiver shall extend only to claims the
amount and nature of which are within
the coverage and limits of the policy
and shall not authorize or empower the
insurance carrier to waive or otherwise
limit the tribe’s sovereign immunity
outside or beyond the coverage and
limits of the policy of insurance.

NOTE: This provision is excepted from ap-
plication of 45 CFR 74.15 by section 103(c) of
Pub. L. 93-638.

(f) Provide services at a level and
range which is not less than that pro-
vided by the Indian Health Service or
that identified by the Service as an ap-
propriate level, range, and standard of
care.

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1854, Jan. 14, 1985]

§36.106 Grant award and evaluation.

(a) Within the limits of funds deter-
mined by the Secretary to be available
for such purpose, the Secretary may
award grants under this subpart to ap-
plicants whose project will, in the judg-
ment of the Secretary, best promote
the purposes of the Act, and the regula-
tions of this subpart, taking into ac-
count:

(1) The apparent capability of the ap-
plicant to organize and manage the
proposed project successfully consid-
ering, among other things the ade-
quacy of staff, management systems,
equipment and facilities.

(2) The soundness of the applicant’s
plan for conducting the project and for
assuring effective utilization of grant
funds.

(3) The adequacy of the budget in re-
lation to the scope of the project and
available funds.

(4) The relative effectiveness of the
applicant’s plan, as set forth in the ap-
plication, to carry out each of the re-
quirements §36.105.

(5) The compatibility of the proposed
project with the published goals and re-
sponsibilities of the IHS in carrying
out its statutory mission.

(b) The Notice of Grant Awards speci-
fies how long the Secretary intends to
support the project period without re-
quiring the project to re-compete for
funds. This period, called the project
period, will usually be for one to two
years. The total project period com-

§36.109

prises the original project period and
any extension. Generally the grant will
be for a one-year budget period, any
subsequent award will also be a one-
year budget period. A grantee must
submit a separate application for each
subsequent year. Decisions regarding
continuation awards and the funding
level of such awards will be made after
consideration of such factors as the
grantee’s progress and management
practices, and the availability of funds.
In all cases, awards require a deter-
mination by the Secretary that fund-
ing is in the best interest of the Fed-
eral Government.

(c) Neither the approval of any appli-
cation nor the award of any grant com-
mits or obligates the Federal Govern-
ment in any way to make any addi-
tional, supplemental, continuation or
other award with respect to any ap-
proved application or portion of an ap-
proved application.

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1854, Jan. 14, 1985]

§36.107

(a) A grantee shall only spend funds
it receives under this subpart accord-
ing to the approved application and
budget, the regulations of this subpart,
the terms and conditions of the award
and the applicable cost principles pre-
scribed in subpart Q of 45 CFR part 74.

(b) The provisions of any other Act
notwithstanding, any funds made
available to a tribal organization under
grants pursuant to section 104(b) of the
Act may be used as matching shares
for any other Federal grant programs
which contribute to the purposes for
which grants under this section are
made.

Use of project funds.

NOTE: This provision is excepted from ap-
plication of 45 CFR 74.53 by section 104(c) of
Pub. L. 93-638.

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1854, Jan. 14, 1985]

§36.108 [Reserved]

§36.109 Availability of appropriations.

The Secretary will from time to time
publish a notice in the FEDERAL REG-
ISTER indicating by areas the allotment
of funds and categories of activities for
which awards may be made under this
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subpart. The Secretary may revise
such allotments and categories from
time to time and will promptly publish
a notice of such revisions in the FED-
ERAL REGISTER.

§36.110 Facilities construction.

In addition to other requirements of
this subpart:

(a) An applicant for a construction
grant to build, renovate, modernize, or
remodel a hospital, clinic, health sta-
tion or quarters for housing personnel
associated with such facilities, must in
its application:

(1) Provide its assessment of the en-
vironmental impact of the project as
called for by section 102(2)(c) of the Na-
tional Environmental Policy Act of
1969 (42 U.S.C. 4332(c)).

(2) Furnish its evaluation of the proj-
ect site in accordance with the terms
and conditions of E.O. 11296, 31 FR 10663
(August 10, 1966) relating to the evalua-
tion of flood hazards in locating feder-
ally owned or financed facilities.

(b) The following requirements are
applicable to each construction grant
to build, renovate, modernize, or re-
model a hospital, clinic, health station
or quarters for housing personnel asso-
ciated with such facilities.

(1) Competitive bids. The approval of
the Secretary shall be obtained before
the project is advertised or placed on
the market for bidding. The approval
shall include a determination by the
Secretary that the final plan and speci-
fications conform to the minimum
standards of construction and equip-
ment specified in the grant award or in
HHS documents specified in the grant
award.

(2) There will be no preference given
to local contractors or suppliers over
non-local contractors or suppliers, ex-
cept as otherwise provided in these reg-
ulations.

(3) Construction contracts and sub-
contracts under this program are sub-
ject to the Davis-Bacon Act (40 U.S.C.
276a et seq.). For requirements that
grantees must observe for enforcing
compliance by contractors and sub-
contractors, see the section on con-
tract provisions in the procurement
standards for HHS grantees made ap-
plicable by subpart P of 45 CFR part 74.

42 CFR Ch. I (10-1-00 Edition)

(4) Minimum standards of construc-
tion and equipment. The plans and
specifications for the project will con-
form to the minimum standards of con-
struction and equipment specified in
the grant award or in HHS documents
specified in the grant award.

(5) The following provision must be
included in all construction contracts
let by the grantee: “The Secretary of
the Department of Health and Human
Services shall have access at all rea-
sonable times to work wherever it is in
preparation or progress, and the con-
tractor shall provide proper facilities
for such access and inspection.”

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1854, Jan. 14, 1985]

§36.111 Interest.

Tribes and Tribal organizations shall
not be held accountable for interest
earned on grant funds, pending dis-
bursement by such organization.

NoOTE: This provision is excepted from ap-
plication of 45 CFR 74.47(a) by section 106(b)
of Pub. L. 93-638.

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1854, Jan. 14, 1985]

§36.112 Additional conditions.

The Secretary may with respect to
any grant award impose additional
conditions prior to or at the time of
any award when in his judgment such
conditions are necessary to assure or
protect advancement of the approved
project, the interests of public health,
or the conservation of grant funds.

§36.113 Fair and uniform provision of
services.

Services provided pursuant to a grant
under this subpart shall be provided by
the Grantee in a fair and uniform man-
ner to all participants in the project
consistent with their medical need, the
policies and regulations of the Indian
Health Service, and the Act.

§36.114 Applicability of other Depart-
ment regulations.

Several other regulations apply to
grants under this subpart. These in-
clude to the extent applicable but are
not limited to:

42 CFR part 50, subpart D, Public Health
Service grant appeals procedure
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45 CFR part 16, Procedures of the Depart-
mental Grant Appeals Board

45 CFR part 74, Administration of grants

45 CFR part 75, Informal grant appeals proce-
dures

45 CFR part 84, Nondiscrimination on the
basis of handicap in programs and activi-
ties receiving or benefiting from Federal
financial assistance

45 CFR part 86, Nondiscrimination on the
basis of sex in education programs and ac-
tivities receiving or benefiting from Fed-
eral financial assistance

45 CFR part 91, Nondiscrimination on the
basis of age in HHS programs or activities
receiving Federal financial assistance
NOTE: To the extent they provide special

benefits to Indians, grants under this sub-

part are exempted from the requirements of

section 601 of the Civil Rights Act of 1964 [42

U.S.C. 200d], prohibiting discrimination on

the basis of race, color or national origin, by

regulation at 45 CFR 80.3(d) which provides,

with respect to Indian health services, that,

“An individual shall not be deemed subjected

to discrimination by reasons of his exclusion

from the benefits of a program limited by

Federal law to individuals of a particular

race, color, or national origin different from

his.

[50 FR 1854, Jan. 14, 1985]

§36.115

(@) When the Secretary determines
that the performance of a grantee
under these regulations involves (1) the
violation of the rights or
endangerment of the health, safety, or
welfare of any persons, or (2) gross neg-
ligence or the mismanagement in the
handling or use of funds under the
grant, the Secretary will, in writing,
notify the grantee of such determina-
tion and will request that the grantee
take such corrective action, within
such period of time, as the Secretary
may prescribe.

(b) When the Secretary determines
that a grantee has not taken corrective
action (as prescribed by him under
paragraph (a) of this section) to his
satisfaction, he may, after providing
the grantee an opportunity for a hear-
ing in accordance with paragraph (c) of
this section, rescind the grant in whole
or in part and if he deems it appro-
priate, assume or resume control or op-
eration of the program, activity, or
service involved.

(c) When the Secretary has made a
determination described in paragraph
(b) of this section, he shall in writing

Rescission of grants.

§36.115

notify the grantee of such determina-
tion and of the grantee’s right to re-
quest a review of such determination
(and of the determination described in
paragraph (a) of this section) under the
Public Health Service Grant Appeals
Procedure (42 CFR part 50, subpart D).
Such notification by the Secretary
shall set forth the reasons for the de-
termination in sufficient detail to en-
able the grantee to respond and shall
inform the grantee of its opportunity
for review under such subpart D. If the
review held under subpart D results in
a response adverse to the grantee’s po-
sition, the grantee shall be informed of
its right to have a hearing before the
Department Grant Appeals Board, pur-
suant to 45 CFR part 16.

(d) Where the Secretary determines
that a grantee’s performance under a
grant awarded under this subpart poses
an immediate threat to the safety of
any person, he may immediately re-
scind the grant in whole or in part and
if he deems it appropriate, assume or
resume control or operation of the pro-
gram, activity, or service involved.
Upon such recission he will imme-
diately notify the grantee of such ac-
tion and the basis or reasons therefor;
and offer the grantee an opportunity
for a hearing to be held within 10 days
of such action. If the grantee requests
such a hearing, the Secretary will des-
ignate three officers or employees of
the Department to serve as a hearing
panel. No officer or employee from the
immediate office of the official who
made the decision to rescind the grant
under this paragraph may be des-
ignated to serve on the hearing panel.

(1) The hearing shall be commenced
within 10 days after the recission of the
grant, shall be held on the record and
shall afford the grantee the right:

(i) To notice of the issues to be con-
sidered;

(ii) To be represented by counsel;

(iii) To present witnesses on grant-
ee’s behalf; and

(iv) To cross-examine other witnesses
either orally or through written inter-
rogatories.

(2) The hearing panel shall, within 25
days after the conclusion of the hear-
ing, notify all parties in writing of its
decision.
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(3) Such decision shall not be subject
to further hearing under 42 CFR part
50, subpart D or 45 CFR part 16.

(e) In any case where the Secretary
has rescinded a grant under paragraph
(b) or (d) of this section, he may de-
cline to enter into a new grant agree-
ment with the grantee until such time
as he is satisfied that the basis for the
recission has been corrected. Nothing
in this section shall be construed as
contravening the Occupational Safety
and Health Act of 1970 (84 Stat. 1590), as
amended (29 U.S.C. 651).

(f) In any case where the Secretary
has rescinded a grant for the delivery
of health services under this subpart,
the grantee shall, upon the request of
the Secretary, transfer to the Sec-
retary all medical records compiled in
the operation of the supported project.

NOTE: This section is an exception to 45
CFR part 74, subpart M required by section
109 of Pub. L. 93-638.

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1855, Jan. 14, 1985]

§36.116 Reports.

In addition to the reporting and in-
formation requirements provided in
subpart J of 45 CFR part 74 made appli-
cable to grants under this subpart by
§36.114, each recipient of Federal finan-
cial assistance shall make such reports
and information available to the Indian
people served or represented by such
recipient as and in a manner deter-
mined by the Secretary to be adequate.

NOTE: This section is a requirement in ad-
dition to 45 CFR part 74 and is required by
section 5(c) of Pub. L. 93-638.

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1855, Jan. 14, 1985]

§36.117

Before revising or amending the reg-
ulations in this subpart, the Secretary
shall take the following actions:

(a) Consult with Indian Tribes and
national and regional Indian organiza-
tions to the extent practicable about
the need for revision or amendment
and consider their views in preparing
the proposed revision or amendment.

(b) Present the proposed revision or
amendment to the Committees on Inte-
rior and Insular Affairs of the United

Amendment of regulations.

42 CFR Ch. I (10-1-00 Edition)

States Senate and House of Represent-
atives.

(c) Publish the proposed revisions or
amendments in the FEDERAL REGISTER
as proposed rulemaking to provide ade-
quate notice to receive comments
from, all interested parties.

(d) After consideration of all com-
ments received, publish the regulations
in the FEDERAL REGISTER in final form
not less than 30 days before the date
they are made effective.

§36.118 Effect on existing rights.

The regulations in this part are not
meant to and do not:

(a) Affect, modify, diminish, or oth-
erwise impair the sovereign immunity
from suit enjoyed by an Indian tribe;

(b) Authorize, require or permit the
termination of any existing trust re-
sponsibility of the United States with
respect to the Indian people;

(c) Permit significant reduction in
services to Indian people as a result of
this subpart.

§36.119 Penalties.

Section 6 of Pub. L. 93-638, 25 U.S.C.
450(d) provides:

Whoever, being an officer, director, agent,
or employee of, or connected in any capacity
with, any recipient of a contract, sub-
contract, grant, or subgrant pursuant to this
Act or the Act of April 16, 1934 (48 Stat. 596),
as amended, embezzles, willfully misapplies,
steals, or obtains by fraud any of the money,
funds, assets, or property which are the sub-
ject of such a grant, subgrant, contract, or
subcontract, shall be fined not more than
$10,000 or imprisoned for not more than two
years, or both, but if the amount so embez-
zled, misapplied, stolen, or obtained by fraud
does not exceed $100, he shall be fined not
more than $1,000 or imprisoned not more
than one year, or both.

§36.120 Use of Indian business con-
cerns.

Grants awarded pursuant to this sub-
part will incorporate the following:

Use of Indian business concerns.

(a) As used in this clause, the term
“Indian organizations of an Indian-
owned economic enterprise’ as defined
in section 102(g) of this subpart.

(b) The grantee agrees to give pref-
erence to qualified Indian business con-
cerns in the awarding of any contracts,
subcontracts or subgrants entered into
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under the grant consistent with the ef-
ficient performance of the grant. The
grantee shall comply with any pref-
erence requirements regarding Indian
business concerns established by the
tribe(s) receiving services under the
grant to the extent that such require-
ments are consistent with the purpose
and intent of this paragraph.

NoOTE: This section is an exception to 45
CFR part 74, required by section 7(b) of Pub.
L. 93-638.

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1855, Jan. 14, 1985]

§36.121 Indian preference in training
and employment.

(a) Any grant made under this sub-
part, or a contract or subgrant made
under such a grant shall require that,
to the greatest extent feasible pref-
erences and opportunities for training
and employment in connection with
the administration of such grant, or
contract or subgrant made under such
grant, shall be given to Indians.

(b) The grantee shall include the re-
quirements of paragraph (a) of this sec-
tion in all contracts and subgrants
made under a grant awarded under this
subpart.

Subpart I—Contracts Under the
Indian Self-Determination Act

AUTHORITY: Secs. 103, 107, 25 U.S.C. 450g,
450k; sec. 3, Pub. L. 83-568, 42 U.S.C. 2003.

SOURCE: 40 FR 53147, Nov. 14, 1975, unless
otherwise noted.

§36.201 Policy and applicability.

(a) Policy. (1) The Congress has recog-
nized the obligation of the United
States to respond to the strong expres-
sion of the Indian people for self-deter-
mination by assuring maximum Indian
participation in the direction of edu-
cational as well as other Federal serv-
ices to Indian communities so as to
render such services more responsive to
the needs and desires of those commu-
nities.

(2) The Congress has declared its
commitment to the maintenance of the
Federal Government’s unique and con-
tinuing relationship with the respon-
sibilities to the Indian people through
the establishment of a meaningful In-

§36.201

dian self-determination policy which
will permit an orderly transition from
Federal domination of programs for
and services to Indians to effective and
meaningful participation by the Indian
people in the planning, conduct, and
administration of those programs and
services.

(3) It is the policy of the Secretary of
the Department of Health and Human
Services to facilitate the efforts of In-
dian tribes to plan, conduct, and ad-
minister programs, or portions thereof,
which the Indian Health Service is au-
thorized to administer for the benefit
of Indians.

(4) It is the policy of the Secretary to
continually encourage Indian tribes to
become increasingly knowledgeable
about Indian Health Service programs
and the opportunities Indian tribes
have regarding them; however, it is the
policy of the Indian Health Service to
leave to Indian tribes the initiative in
making requests for contracts and to
regard self-determination as including
the decision of an Indian tribe not to
request contracts.

(5) It is the policy of the Indian
Health Service not to impose sanctions
on Indian tribes with regard to con-
tracting or not contracting; however,
the special resources made available to
facilitate the efforts of those Indian
tribes which do wish to contract should
be made known to all tribes, as should
the current realities of funding and
Federal personnel limitations.

(6) Contracting is one of several
mechanisms by which Indian tribes can
exercise their right to plan, conduct,
and administer programs or portions
thereof which the Secretary is author-
ized to administer for the benefit of In-
dians. Another mechanism afforded In-
dian tribes is the use of a grant, as pro-
vided in subpart H of this part, or other
resources, to plan the manner in which
it wishes the Indian Health Service to
operate a program or portion thereof.

(7) The regulations in this subpart
are not meant to and do not change the
eligibility criteria which individuals
must meet to be eligible for any pro-
gram currently operated by the Indian
Health Service.

(b) The regulations of this subpart
are applicable to contracts awarded
pursuant to section 103 of Pub. L. 93-
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638, 25 U.S.C. 450g to carry out any or
all of the functions, authorities, and
responsibilities of the Secretary of
Health and Human Services under the
Act of August 5, 1954 (68 Stat. 674), as
amended, 42 U.S.C. 2001 et seq.

§36.202

The regulations in this subpart are
not meant to and do not:

(a) Affect, modify, diminish, or oth-
erwise impair the sovereign immunity
from suit enjoyed by an Indian tribe.

(b) Authorize, require or permit the
termination of any existing trust re-
sponsibility of the United States with
respect to the Indian people.

(c) Permit significant reduction in
services to Indian people as a result of
this subpart.

(d) Nothing in these regulations shall
be construed to require a tribe to apply
for a contract or contracts with the
Secretary to carry out under the In-
dian Self-Determination Act any of the
Secretary’s functions, authorities and
responsibilities under the Act of Au-
gust 5, 1954, as amended, 42 U.S.C. 2001,
et seq. Such applications under these
regulations are voluntary.

(e) Nothing in these regulations shall
be construed to preclude the making of
contracts under any other authority of
law nor to restrict contracts with In-
dian tribes or tribal organizations to
contracts entered into under section
103 of the Act.

Effect on existing rights.

§36.203 Amendment of regulations.

Before revising or amending the reg-
ulations in this subpart, the Secretary
will take the following actions:

(a) Consult with Indian tribes and na-
tional and regional Indian organiza-
tions to the extent practicable about
the need for revision or amendment
and consider their views in preparing
the proposed revision or amendment.

(b) Present the proposed revision or
amendment to the Committees on Inte-
rior and Insular Affairs of the United
States Senate and House of Represent-
atives.

(c) Publish the proposed revisions or
amendments in the FEDERAL REGISTER
as proposed rulemaking to provide ade-
quate notice to receive comments from
all interested parties.
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(d) After consideration of all com-
ments received, publish the regulations
in the FEDERAL REGISTER in final form
not less than 60 days before the date
they are made effective.

§36.204 Definitions.

(a) Act means Title | of the Indian
Self-Determination and Education As-
sistance Act, Pub. L. 93-638 (25 U.S.C.
450f et seq.).

(b) Secretary means the Secretary of
Health and Human Services and any
other officer or employee of the De-
partment of Health and Human Serv-
ices to whom the authority involved
has been delegated.

(c) Director means the Director, In-
dian Health Service, Health Services
Administration, Public Health Service,
Department of Health and Human
Services (IHS) who is the official to
whom the Secretary has delegated full
responsibility and authority to imple-
ment and administer those aspects of
the Act related to the health and well-
being of the Indian people.

(d) Area Director means the official in
charge of an Indian Health Service
Area, or Program Office.

(e) Contracting Officer means the per-
son executing the contract on behalf of
the Government and any other officer
or employee who is properly designated
Contracting Officer; and the term in-
cludes, except as otherwise provided in
the contract, the authorized represent-
ative of the Contracting Officer acting
within the limits of his authority.

(f) Indian means a person who is a
member of an Indian tribe.

(9) Indian Tribe means any Indian
tribe, band, nation, rancheria, Pueblo,
colony or community, including any
Alaska Native village or regional or
village corporation as defined in or es-
tablished pursuant to the Alaska Na-
tive Claims Settlement Act (85 Stat.
688) which is recognized as eligible by
the United States Government for the
special programs and services provided
by the United States to Indians be-
cause of their status as Indians.

(h) Tribal organization means:

(1) The recognized governing body of
any Indian tribe; or

(2) Any legally established organiza-
tion of Indians which is:
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(i) Controlled, sanctioned or char-
tered by such governing body or bodies;
or

(i) Democratically elected by the
adult members of the Indian commu-
nity to be served by such organization
and which includes the maximum par-
ticipation of Indians in all phases of its
activities.

(i) An Indian Owned Economic Enter-
prise means any commercial industrial,
or business activity established or or-
ganized for the purpose of profit which
is not less than 51 percent Indian
owned.

(J) An Indian Self-Determination Con-
tract Proposal is the name of the docu-
ment to be utilized by Indian Tribal or-
ganizations to forward to the Indian
Health Service, their requests to enter
into contracts for health programs or
services.

(k) Trust Resources means natural re-
sources, land, water, minerals, funds,
or property, asset, or claim, including
any intangible right or interest in any
of the foregoing, which is held by the
United States in trust for any Indian
tribe or any Indian individual or which
is held by any Indian tribe or Indian in-

dividual subject to a restriction on
alienation imposed by the United
States.

(I) Trust Responsibility means the re-
sponsibility assumed by the Govern-
ment, by virtue of treaties, statutes
and other means, legally associated
with the role of trustee, to recognize,
protect and preserve tribal sovereignty
and to protect, manage, develop and
approve authorized transfers of inter-
ests in trust resources held by Indian
tribes and Indian individuals to a
standard of the highest degree of fidu-
ciary responsibility.

(m) Retrocession is the voluntary re-
turn of a contracted program, or por-
tion thereof, to the Indian Health Serv-
ice pursuant to section 106(d) of the
Act.

(n) The Contract Proposal Declination
Appeals Board (CPDAB) is a body estab-
lished to review Indian Self-Determina-
tion Contract Proposals which have
been disapproved.

§36.205

CONTRACT PROPOSALS, REVIEW, AND
APPEAL

§36.205

(a) Any tribal organization upon the
request of the Indian tribe to be served,
is eligible to apply for a contract with
the Secretary to carry out any or all of
the functions, authorities and respon-
sibilities of the Secretary under the
Act of August 5, 1954.

(b) All such contracts shall be based
upon Indian Self-Determination Con-
tract proposals which will be specific
and, as a minimum, include the fol-
lowing:

(1) Date submitted.

(2) Full name and address of the In-
dian tribal organization submitting the
proposal.

(3) Full name and tribe(s) which the
tribal organization is affiliated with.

(4) Narrative description of the func-
tions, IHS programs, or portions there-
of which the tribal organization wants
to contract for.

(5) Type of contract proposed (cost
reimbursement, fixed price, etc.).

(6) Proposed contract starting and
completion dates.

(7) Equipment and facilities needed
to carry out the contract and how the
tribal organization intends to obtain
such.

(8) Narrative indicating the tribal or-
ganization’s knowledge of the program
or function or portion thereof to be
contracted for and the relation of such
to the mission of the Indian Health
Service. Where tribal organizations
have already been involved in a con-
tract for such programs, this narrative
may be in the form of an updated
version of the scope of work under that
contract. In any case, the following
items should be described in the nar-
rative:

(i) Experience and training of per-
sonnel performing under the contract;

(ii) Familiarity with Federal Regula-
tions and procedures involved;

(iii) Experience in operating a simi-
lar or related tribal program;

(iv) Extent of subcontracting con-
templated and, where such information
is available, identification of proposed
subcontractors;

Eligibility and application.
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(v) Identification of Federal
ployee transfers contemplated;

(vi) Personnel system and key per-
sonnel;

(vii) The work plan for carrying out
the contract including the timetable
for delivery of optimum services.

(9) Evidence of community support
for or lack of opposition to the con-
tract.

(10) Information concerning training
to be given to personnel who will per-
form under the contract.

(11) Estimate of the number of Indi-
ans to be served.

(12) A budget, including separate cost
estimates for salaries and wages, equip-
ment, supplies, services, travel, sub-
contracts, other direct costs and over-
head.

(13) Justification and request for ad-
vance payments.

(14) Names and telephone numbers of
the tribal organization’s business and
technical personnel who may be con-
tacted during the evaluation and nego-
tiation process.

(15) A description of the tribal orga-
nization including:

(i) The legal and organizational rela-
tionship of the tribal organization to
the Indians in the area to be served or
effected by the contract.

(i) A description of the participation
of Indians in all phases of the tribal or-
ganization.

(iii) Whether the tribal organization
is controlled, sanctioned or chartered
by the governing body of Indians to be
served, and, if so, evidence of such fact.

(iv) And, if elected, a description of
the election process, voting criteria,
and extent of voter participation.

(16) Evidence of adequate liability in-
surance coverage or an explanation of
why such insurance cannot or should
not be obtained. Such insurance shall
provide that prior to cancellation the
Secretary must be notified and must
further provide that each such policy
of insurance shall contain a provision
that the insurance carrier shall waive
any right it may have to raise as a de-
fense the tribe’s sovereign immunity
from suit but such waiver shall extend
only to claims the amount and nature
of which are within the coverage and
limits of the policy and shall not au-
thorize or empower such insurance car-

em-
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rier to waive or otherwise limit the
Tribe’s sovereign immunity outside or
beyond the coverage and limits of the
policy of insurance.

(17) The intended financial participa-
tion, if any, of the tribal organization
or the tribes to be served specifying the
type of contributions such as cash or
services, loans of full or part-time
staff, equipment, space, materials, or
facilities, or other contributions.

(18) Specifically include any requests
for waivers to 41 CFR chapter 1 and 3 in
accordance with 36.216.

() The Indian Self-Determination
Contract Proposal shall be executed by
a person or persons authorized to act
on behalf of the tribal organization and
shall be accompanied by evidence that
such person or persons are authorized
to bind the tribal organization.

(d) The Indian Self-Determination
Contract Proposal should be addressed
to the Area Director of the appropriate
Indian Health Service Area. Such pro-
posals should be submitted, in 5 copies,
well in advance of the desired begin-
ning of support.

(e) Tribal organizations may obtain
assistance in preparing Indian Self-De-
termination contract proposals from
the IHS Area Offices. The Area Direc-
tors shall make any information avail-
able to the tribal organization which is
needed in the preparation of its pro-
posal except as may be exempt from
disclosure by the Freedom of Informa-
tion Act, 5 U.S.C. 552(b) and the De-
partment of Health and Human Serv-
ices regulations thereunder, 45 CFR,
part 5.

§36.206 Tribal clearances—initial con-
tracts.

(a) Before the IHS may enter into a
contract with a tribal organization, it
must be requested to do so by the tribe.
The tribe’s request shall be in the form
of a resolution by the tribal governing
body. If the tribal organization is ap-
plying for a contract to perform serv-
ices benefiting more than one tribe, an
authorizing resolution from each tribal
governing body must be obtained be-
fore submitting the application to IHS
for approval. A tribal governing body
may pass a single resolution author-
izing a tribal organization to apply for,
negotiate, and execute more than one
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contract if the resolution specifies for
each contract the same information re-
quired in paragraphs (b) and (c) of this
section.

(b) The resolution of the tribal gov-
erning body shall authorize the appli-
cant tribal organization to apply for,
negotiate and contract with the IHS
subject to the specific terms, condi-
tions and limitations of the resolution
and applicable tribal laws, codes, and
regulations and custom. The resolution
shall include the date the resolution
was approved, and signature of the per-
son authorized to certify the accuracy
of the information contained in the
resolution.

(c) The tribal governing body’s re-
quest (resolution) should include the
following:

(1) When the tribal organization is
the tribal governing body:

(i) A brief statement of the contract
scope.

(ii) The tribal official authorized to
negotiate the contract and any amend-
ments thereto.

(iii) The tribal official authorized to
execute the contract and any amend-
ments thereof.

(iv) The expiration date of the au-
thorities granted by the resolution.

(v) The extent and procedure, if any,
for review of the contract and any
amendments thereto by the tribal gov-
erning body before execution.

(vi) The proposed date for contract
commencement.

(vii) The proposed term of the con-
tract.

(2) When the tribal organization is
other than the tribal governing body:

(i) The name of the tribal organiza-
tion.

(ii) A brief statement of the contract
scope.

(iii) The extent and procedure, if any,
for review by the tribal governing body
of the contract and any amendments
thereto prior to execution by the tribal
organization.

(iv) The tribal office or official to
which the IHS should send copies of
contract documents and correspond-
ence.

(v) The proposed term of the con-
tract.

(vi) The proposed date for contract
commencement.
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(vii) Any limitations on authorities
granted the tribal organization.

(d) Any procedures specified in this
section concerning the manner in
which a tribal governing body passes a
tribal resolution shall apply except
where inconsistent with tribal con-
stitution, law, code, ordinance, or cus-
tom. In such cases, the tribal law or
procedures shall be cited in the resolu-
tion and shall take precedence.

§36.207 Tribal
contracts.

clearances—renewal

The Secretary may renew a contract
for the same function(s) or programs as
the original contract at the written re-
quest of the tribal organization des-
ignated in the tribal resolution. Re-
quests for contract renewals shall be
made as follows:

(a) If the original contract provided
services to only one Indian tribe, writ-
ten applications for renewal shall be
sent by the tribal organization to the
Area Office as follows:

(1) Directly, when the tribal organi-
zation involved is the governing body
of the tribe.

(2) Through the governing body of
the tribe for review when the tribal or-
ganization is not the governing body of
the tribe. Submission shall be made to
the governing body at least 75 calendar
days before the original contract ex-
pires. The tribal organization shall
promptly notify the IHS Area Office in
writing of the date the tribal governing
body received the application. If, with-
in 45 calendar days after receiving the
application, the tribal governing body
does not provide the IHS Area Director
with a formal resolution objecting to
the application for renewal, the ab-
sence of receipt of such a resolution
shall constitute the tribe’s request for
renewal of the contract.

(b) If the original contract provided
services to more than one Indian tribe,
the tribal organization must give a
copy of the written application for re-
newal to each tribal governing body at
least 75 calendar days before the origi-
nal contract expires. The tribal organi-
zation shall promptly notify the IHS
Area Office where the application is to
be submitted in writing, of the date the
tribal governing bodies received copies
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of the application. If, within 45 cal-
endar days after receiving copies of the
application none of the tribal gov-
erning bodies provide the appropriate
IHS Area Office with a formal resolu-
tion objecting to the application for re-
newal, the absence of receipt of such
resolutions shall constitute the tribes’
request for renewal of the contract. If
one or more of the tribal governing
bodies involved object to the renewal,
the contract will not be made until all
the tribal governing bodies have ap-
proved the request or the matter is
otherwise resolved.

§36.208 Evaluation criteria.

(a) Indian Self-Determination Con-
tract Proposals will be evaluated to de-
termine:

(1) If the service to be rendered to In-
dian people by the proposed contract
will be satisfactory;

(2) If the proposed contract will as-
sure that trust resources are protected;
and

(3) If the proposed contract will en-
sure proper completion and mainte-
nance of the project or function in-
volved. Failure to meet any of the
above, may be cause for declination of
the Indian Self-Determination Con-
tract Proposal. However, the burden of
proof to show cause for declination lies
with the approving official.

(b) To determine if an Indian Self-De-
termination Contract Proposal meets
the above criteria, the Area Director
and his staff will consider whether the
tribal organization would be deficient
in performance under the contract with
respect to the factors listed in this
paragraph.

(1) Equipment, buildings and facilities.
No higher standards with regard to
buildings, facilities, or equipment shall
be applied to tribal organizations than
have previously been applied to IHS.
The Indian Health Service shall make
available the use of all equipment
which has been allocated to the oper-
ation of the program by the IHS in the
past, unless the IHS determines that
the provision of such equipment will
seriously interfere with the IHS’s abil-
ity to provide services to Indian people
in noncontracted programs. Where
equipment is shared by the programs
to be contracted and other non-con-
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tracted programs, equipment-sharing
or other suitable arrangements will be
reflected in the contract.

(2) Bookkeeping and accounting proce-
dures. It must be clearly established by
the Indian Health Service that the
tribal organization which will under-
take the contract does have an ade-
quate accounting and bookkeeping sys-
tem. IHS may assist the contractor in
establishing an acceptable book-
keeping and accounting system.

(3) Substantive knowledge of the pro-
gram to be contracted. The tribal organi-
zation shall be presumed to have sub-
stantive knowledge of the program to
be contracted if it meets one or more of
the following conditions:

(i) The tribal organization has suc-
cessfully managed a similar program
before through grant or contract for
which standards have been established.

(ii) The members of the tribal organi-
zation have been consumers of such
services in the past and have developed
an understanding of the program suffi-
cient to enable the tribal organization
to effectively carry out the contract
operation.

(iii) The tribal organization has made
arrangements to obtain and to develop
its knowledge of the program.

(4) Community support. Before the IHS
can enter into a contract there must be
a request made in accordance with
§36.206. The tribal governing body’s
resolution under §36.206 shall be pre-
sumed to demonstrate that there is
community support for the proposed
contract. Any assertion of a lack of
community support by persons to be
served under the contract, is subject to
exhaustion of tribal remedies by those
making such assertions.

(5) Adequacy of trained personnel. The
adequacy of trained personnel avail-
able to the tribal organization to carry
out the proposed contract will be pre-
sumed if any of the following condi-
tions exists:

(i) If the tribal organization has a
personnel system that prescribes min-
imum occupational qualification
standards, which shall be not less than
minimum Civil Service standards
where applicable and procedures for the
selection of personnel on the basis of
such qualifications, and the personnel
to be used under the proposed contract
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are to be employed under the personnel
system.

(ii) If there is no tribal personnel sys-
tem, it will be assumed that the per-
sonnel to be employed under the pro-
posed contract are adequately trained
if the tribal organization has estab-
lished position descriptions for key
personnel to be employed under the
contract and will establish within a
reasonable time a personnel system
similar to the one described in para-
graph (c)(5)(i) of this section.

(6) Other necessary components of con-
tract performance. (i) The contractor’s
proposal must demonstrate the capac-
ity to meet minimum health program
and professional standards established
by IHS for each major health service
activity of the IHS. The Director will
establish and make available to any
prospective contractor the minimum
standards for each major health service
activity of the Indian Health Service.
In evaluating the contractor’s pro-
posal, the IHS will take into account
the prevailing health program and pro-
fessional standards of IHS for the
health service activity in the location
concerned.

(ii) The contractor’s proposal will be
evaluated to determine the contrac-
tor’s ability to meet the Uniform Ad-
ministrative Standards published as a
Notice of Proposed Rulemaking in Feb-
ruary 10, 1975, 40 FR 6304.

(iii) The ability of the contractor to
carry out the contract in accordance
with IHS policy, the applicable regula-
tions of this part, and the Act.

(iv) No other components shall be
prescribed as a basis for declination un-
less such components are added to the
regulations in this subpart by revision
or amendment of regulations.

(7) IHS officials may not decline to
enter into a contract with a tribal or-
ganization because of any objection
that would be overcome through the
contract.

§36.209 Government property.

(a) In carrying out a contract made
under this part, the Director will wher-
ever possible, permit a tribal con-
tractor to use buildings, facilities, and
related equipment and other personal
property owned by the IHS within his
jurisdiction. Arrangements on the use
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of IHS property shall be provided for in
the contract or other agreement as ap-
propriate. In determining whether real
or personal property can be provided,
he shall determine whether the IHS
can provide comparable services for
any of the uncontracted part of the
program.

(b) Requests for the use of IHS prop-
erty which arise after signing of the
contract shall be submitted to the rel-
evant IHS official by the tribal organi-
zation. Such requests should be grant-
ed unless such a use would seriously
interfere with the administration of ex-
isting IHS programs. The property
must conform to the minimum stand-
ards established pursuant to the Occu-
pational Safety and Health Act of 1970
(29 U.S.C. 651).

§36.210 Submitting contract

posals.

pro-

(a) When services under the proposed
contract will be provided to one or
more tribes within the jurisdiction of a
single Area Office, the completed con-
tract proposal with documentation of
the tribal request(s) and approvals of
each such tribe effected shall be deliv-
ered or mailed to the Area Director of
that Area Office.

(b) When services will be provided to
tribes within the jurisdiction of more
than one IHS Area Office, a copy of
such proposals and documentation
shall be forwarded to each of the Area
Offices affected.

§36.211 Contract proposal approval of-
ficials.

The Director or his delegate is au-
thorized to approve proposals for con-
tract under this subpart.
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Upon receiving a contract applica-
tion, Indian Health Service will:

(a) Notify the tribal organization in
writing that the proposal has been re-
ceived. This notice will be made within
five (5) calendar days after receipt of
the proposal.

(b) Review the proposal for complete-
ness and promptly request additional
information from the tribal organiza-
tion or from the requesting tribe which
will be needed to reach a decision.

Review.
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(c) Notify Area Office subordinate ac-
tivities serving the tribe(s) which will
receive services under the contract and
obtain any needed information and/or
relevant recommendations on the con-
tract.

(d) Assess the contract proposal to
determine if it is feasible and if it com-
plies with the appropriate require-
ments of the Act and of the regulations
in this subpart.

(e) Meet with representatives of the
tribal governing body and contract ap-
plicant to resolve any declination
issues.

(f) Whenever declination issues can-
not be resolved as in paragraph (e) of
this section, notify the tribal organiza-
tion of deficiencies in the proposal and
provide to the extent practicable tech-
nical assistance, as requested, to over-
come such deficiencies.

(g) Approve or disapprove the pro-
posal after fully reviewing and assess-
ing it and any additional information
submitted by the tribal organization
provided, however, that no action to
disapprove shall be taken during the
period of provision of technical assist-
ance.

(h) Promptly notify the tribal organi-
zation in writing of the decision to ap-
prove or disapprove the proposal. If the
proposal is disapproved, the notice
shall contain but need not be limited
to the following:

(i) Specific objections, which are
based on failures to meet applicable
program or administrative standards
or fund restrictions, which preclude ac-
ceptance of the Indian Self-Determina-
tion Contract Proposal;

(if) Guidance to the tribe regarding
the steps which need to be taken to
overcome the stated objections;

(iii)  Ildentification of assistance
which can practicably be made avail-
able to the tribe upon request to over-
come the stated objections;

(iv) Notification to the tribal organi-
zation of its right to appeal and to re-
quest an informal or formal hearing in
accordance with §36.214 of this subpart.

§36.213 Processing time.

The approving official will approve or
disapprove a contract proposal within
sixty (60) calendar days after receipt.
The sixty (60) calendar day deadline
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may be extended only after obtaining
the written consent of the tribal orga-
nization.

§36.214 Tribal
declinations.

appeals to proposal

(a) On being advised that an Indian
Self-Determination Contract Proposal
has been disapproved by the appro-
priate approving official, and having
been informed of the basis of such deci-
sion, the tribal organization may file a
written appeal to the Contract Pro-
posal Declination Appeals Board within
thirty (30) days after receipt of the
Declination Notice and may request an
informal or formal hearing. The writ-
ten appeal should either refute or over-
come the objections stated as a basis
for disapproval. The Contract Proposal
Declination Appeals Board shall con-
sider such an appeal, conduct any re-
quested hearing thereon, and rec-
ommend a decision to the Director, In-
dian Health Service, or his representa-
tive whose decision shall be final.

(b)(1) The tribal organization and the
Indian tribe or tribes affected shall be
notified, in writing, of the date, time,
place, and purpose of the hearing. The
hearing will be conducted within 30 cal-
endar days of written request for a
hearing or at such later time as may be
agreed upon. The IHS will authorize
payment of transportation costs and
per diem to allow adequate representa-
tion of the applicant, if the meeting is
more than 50 miles from the office of
the applicant.

(2) The hearing may be held under
such rules as may be agreed upon.

(c) If formal hearing is requested, it
will be conducted within thirty (30) cal-
endar days from receipt of the written
request for a hearing or at such later
time as may be agreed upon, and the
notice of hearing shall specify in writ-
ing the date, time, place, and purpose
of the hearing and shall afford the tribe
or tribal organization the right:

(1) To written notice of the issues to
be considered;

(2) To be represented by counsel;

(3) To written record of the hearing;

(4) To present and cross-examine wit-
nesses;

(5) To file written statements prior
to the hearing;
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(6) To compel the appearance of In-
dian Health Service personnel or to
take depositions of such persons at rea-
sonable times and places.

(d) The decision of the Director, IHS,
or his representative on the appeals
will be rendered within 15 calendar
days from the date of receipt by the Di-
rector of the IHS of the Board’s rec-
ommendation.

(e) The Contract Proposal Declina-
tion Appeals Board shall be composed
of 5 members appointed by the Direc-
tor, Indian Health Service, one of
whom shall be designated to serve as
Chairman.

PROCUREMENT

§36.215 Applicability of regulations.

Contracts with tribal organizations
resulting from the submission of Indian
Self-Determination Contract Proposals
as authorized in Pub. L. 93-638 shall be
in accordance with chapters 1 and 3 of
41 CFR.

§36.216 Waivers.

(@) The Secretary may, for good
cause shown, waive for the purposes of
a specific contract any federal con-
tracting laws and regulations which he
determines are not appropriate for the
purposes of the contract involved or
are inconsistent with the Act.

(b) Requests for waivers may be initi-
ated by tribal organizations or IHS
contracting officers. Such requests will
be forwarded to the Director, IHS for
decision or further processing to the
Secretary as required.

(c) A waiver request shall set forth
clearly and precisely the following:

(1) The nature and basis of the needed
waiver;

(2) Identification of the procurement
regulation provision from which the
waiver is needed;

(3) The circumstances under which
the waiver would be used;

(4) The intended effect of the waiver;

(5) The length of time for which it
can be anticipated that the waiver will
be required;

(6) Reasons which will contribute to
complete understanding and support of
the requested waiver;
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(7) Copies of pertinent background
papers such as forms, contractor re-
quests, etc.

(d) Whenever a waiver is requested by
a tribal organization and such request
is denied, the tribal organization will
be notified of the reasons for denial.

§36.217 Fair and equal treatment of
Indian people.

Contracts awarded to tribal organiza-
tions pursuant to the Indian Self-De-
termination Act shall incorporate the
following clause:

The Contractor agrees, consistent with
medical need, to make no discriminatory
distinctions among Indian patients or bene-
ficiaries of this contract. For the purpose of
this contract discriminatory distinctions in-
clude but are not limited to the following:

(a) Denying a patient any service or ben-
efit or availability of a facility;

(b) Providing any service or benefit to a
patient which is different, or is provided in a
different manner or at a different time from
that provided to other patients under this
contract; subjecting a patient to segregation
or separate treatment in any manner related
to his receipt of any service; restricting a pa-
tient in any way in the enjoyment of any ad-
vantage or privilege enjoyed by others re-
ceiving any service benefit; treating a pa-
tient differently from others in determining
whether he satisfies any admission, enroll-
ment, quota, eligibility membership, or
other requirements or condition which indi-
viduals must meet in order to be provided
any service or benefit; the assignment of
times or places for the provision of services
on the basis of discriminatory distinctions
which may be made of the patients to be
served.

§36.218 Types of contracts.

Cost-reimbursement type contracts
provide for payment to the contractor
of allowable costs incurred in the per-
formance of the contract, to the extent
prescribed in the contract: This type of
contract establishes an estimate of
total cost for the purpose of obligation
of funds, and a monetary ceiling which
the contractor may not exceed. Except
as provided below, cost reimbursement
contracts will be used for all contracts
made pursuant to this subpart. A nego-
tiated cost reimbursement contract
shall contain the terms set out in §3-
4.6013 of 41 CFR.

(a) Fixed-price contracts may be used
in those instances where costs can be
precisely established. A negotiated
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fixed-price contract shall contain the
terms set out in §3-4.6014 of 41 CFR.

(b) Cost sharing contracts may be
used where the tribe contributes to the
cost of a program and may specify a
percentage of cost or fixed amount to
be funded by the government.

§36.219 Term of contract.

(@) The term of contracts awarded
under the Acts shall normally be for
one year except that contracts may be
made for a longer term up to three
years subject to the availability of ap-
propriations under the following cir-
cumstances:

(1) The services provided under the
contract can reasonably be expected to
be continuing in nature and, as a re-
sult, a longer contract term would be
advantageous.

(2) The Indian tribe or tribes to be
served by the contract request that the
term be more than one year. The tribal
organization will indicate the desired
term of the contract in the Self-Deter-
mination Contract Proposal.

(b) Contracts made for a term of
more than one year may be renegoti-
ated annually to reflect factors which
include, but need not be limited to,
cost increases beyond the control of
the tribal contractor. Proposed
changes in the services provided under
the contract which reflect changes in
program emphasis may be considered
during the annual renegotiation if the
changes fall within the general scope of
the contract.

§36.220 Use of Indian business con-
cerns.

Contracts awarded under authority
of the Act shall incorporate the fol-
lowing clause, which is also set forth in
41 CFR 3-4.6013 and 3-4.6014.

(a) As used in this clause, the term “‘Indian
business concern” means Indian organiza-
tions or an Indian-owned economic enter-
prise as defined in 42 CFR 36.204(i).

(b) The contractor agrees to give pref-
erence to qualified Indian business concerns
in the awarding of any subcontracts entered
into under the contract consistent with the
efficient performance of the contract. The
contractor shall comply with any preference
requirements regarding Indian business con-
cerns established by the tribe(s) receiving
services under the contract to the extent
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that such requirements are consistent with
the purpose and intent of this paragraph.

(c) If no Indian business concerns are avail-
able under the conditions in paragraph (b)
above, the contractor agrees to accomplish
the maximum amount of subcontracting, as
the contractor determines is consistent with
its efficient performance of the contract,
with small business concerns, labor surplus
area concerns or minority business enter-
prises, the definitions for which are con-
tained in subparts 1-1.7, 1-1.8, and 1-1.13 of
the Federal Procurement Regulations. The
contractor is not, however, required to es-
tablish a small business, labor surplus, or
minority business subcontracting program
as described in §§1-1.710-3(b), 1-1.805-3(b) and
1-1.1310-2(b), respectively of the Federal Pro-
curement Regulations (41 CFR 1).

§36.221 Indian preference in training
and employment.

Contracts awarded under authority
of the Act shall incorporate the fol-
lowing clause, which is also set forth in
41 CFR 3-4.6013 and 3-4.6014.

INDIAN PREFERENCE IN TRAINING AND
EMPLOYMENT

(a) The contractor shall give preference in
employment for all work performed under
the contract, including subcontracts there-
under, to qualified Indians regardless of age,
religion or sex and, to the extent feasible
consistent with the efficient performance of
the contract, provide employment and train-
ing opportunities to Indians, regardless of
age, religion or sex that are not fully quali-
fied to perform under the contract. The con-
tractor shall comply with any Indian pref-
erence requirements established by the tribe
receiving services under the contract to the
extent that such requirements are consistent
with the purpose and intent of this para-
graph.

(b) If the contractor or any of its sub-
contractors is unable to fill its employment
openings after giving full consideration to
Indians as required in paragraph (a) above,
these employment openings may then be
filled by other than Indians under the condi-
tions set forth in the Equal Opportunity
clause of this contract.

(c) The contractor agrees to include this
clause or one similar thereto in all sub-
contracts issued under the contract.

§36.222 Indemnity and insurance.

Contracts awarded under authority
of the Act shall incorporate the fol-
lowing clause, which is also set forth in
41 CFR 3-4.6013 and 3-4.6014.
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(a) The Contractor shall indemnify
and save and keep harmless the Gov-
ernment against any or all loss, cost,
damage, claim, expense or liability
whatsoever, because of accident or in-
jury to persons or property or others
occurring in connection with any pro-
gram included as a part of this con-
tract, by providing where applicable,
the insurance described below.

(b) The Contractor shall secure, pay
the premium for, and keep in force
until the expiration of this contract, or
any renewal period thereof, insurance
as provided below. Such insurance poli-
cies shall specifically include a provi-
sion stating the liability assumed by
the Contractor under this contract.

(1) Workmen’s compensation insur-
ance as required by laws of the State.

(2) Owner’s, landlord’s and tenant’s
bodily injury liability insurance with
limits of not less than $50,000 for each
person and $500,000 for each accident.

(3) Property damage liability insur-
ance with limits not less than $25,000
for each accident.

(4) Automobile bodily injury liability
insurance with limits of not less than
$50,000 for each person, and $500,000 for
each accident and property damage li-
ability insurance with a limit of not
less than $5,000 for each accident.

(5) Food products liability insurance
with limits of not less than $50,000 for
each person and $500,000 for each acci-
dent.

(6) Professional malpractice insur-
ance where medical, dental or other
health professional services are in-
volved.

(7) Other liability insurance not spe-
cifically mentioned when required.

(c) Each policy of insurance shall
contain an endorsement providing that
cancellation by the insurance company
shall not be effective unless a copy of
the cancellation is mailed (registered)
to the Contracting Officer 30 days prior
to the effective date of cancellation.

(d) A certificate of each policy of in-
surance, and any change therein, shall
be furnished to the Contracting Officer
immediately upon receipt from the in-
surance company.

(e) Insurance companies of the Con-
tractor shall be satisfactory to the
Contracting Officer. When in his opin-
ion an insurance company is not satis-

§36.223

factory for reasons that will be stated,
the Contractor shall provide insurance
through companies that are satisfac-
tory to the Contracting Officer.

(f) Each policy of insurance shall
contain a provision that the insurance
carrier waives any rights it may have
to raise as a defense the tribe’s sov-
ereign immunity from suit, but such
waiver shall extend only to claims the
amount and nature of which are within
the coverage and limits of the policy of
insurance. The policy shall contain no
provision, either expressed or implied,
that will serve to authorize or empower
the insurance carrier to waive or other-
wise limit the tribe’s sovereign immu-
nity outside or beyond the coverage
and limits of the policy of insurance.

§36.223 Exemption from bonds.

A tribal organization is not required
to furnish performance and payment
bonds before carrying out a contract
under this part for the construction of
public buildings or works as required
by the Miller Act of August 24, 1935 (49
Stat. 793), as amended. However, the
tribal organization shall require each
of its subcontractors, other than tribal
organizations, to furnish both perform-
ance and payment bonds as follows:

(a) A performance bond with a surety
or sureties satisfactory to the approv-
ing official, and in an amount he deems
adequate, for the protection of the
United States.

(b) A payment bond with a surety or
sureties satisfactory to the approving
official for the protection of all persons
supplying labor and material in car-
rying out the contract the use of each
person. Whenever the total amount
payable by the terms of the contract is
not more than $1,000,000 the payment
bond shall be one-half the total amount
payable by the terms of the contract.
Whenever the total amount payable by
the terms of the contract is more than
$1,000,000 but not more than $5,000,000,
the payment bond shall be 40 percent of
the total amount payable by the terms
of the contract. Whenever the total
amount payable by the terms of the
contract is more than $5,000,000 the
payment bond shall be $2,500,000.
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§36.224 Construction and architect-en-
gineering contracts.

The special provisions, procedures,
and requirements applicable to con-
struction and architect-engineering
service contracts are set forth in §3-
4.6008 of 41 CFR.

§36.225 Performance of personal serv-
ices.

Any contract made under this sub-
part may include provisions for the
performance of personal services which
would otherwise be performed by Fed-
eral employees. Such services include,
but are not limited to, performing the
following functions in connection with
the contract and applicable rules and
regulations:

(a) Determining the eligibility of ap-
plicants for assistance, benefits, or
services.

(b) Determining the extent or
amount of assistance, benefits, or serv-
ices to be provided.

(c) Providing such assistance, bene-
fits, or services.

§36.226 Advance payments.

Contracts awarded under the author-
ity of the Act shall incorporate the fol-
lowing clause, which is also set forth in
41 CFR 3-4.6013 and 3-4.6014.

(a) Amount of advance. At the request
of the contractor, and subject to the
conditions hereinafter set forth, the
Government shall make an advance
payment, or advance payments from
time to time, to the Contractor. No ad-
vance payment shall be made (1) with-
out the approval of the officer admin-
istering advance payments (hereinafter
called the ““Administering Office” and
designated in paragraph (k)(4) hereof)
to the financial necessity therefore; (2)
in an amount which together, as with
all advance payments theretofore
made, shall exceed the amount stated
in paragraph (k)(1) of this section; and
(3) without a properly certified invoice
or invoices.

(b) Special Bank Account. Until all ad-
vance payments made hereunder are
liquidated and the Administering Of-
fice approves in writing the release of
any funds due and payable to the Con-
tractor, all advance payments and all
other payments under the contract
shall be made by check payable to the
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Contractor, and be marked for deposit
only in a Special Bank Account with
the bank designated in paragraph (k)(2)
of this section. No part of the funds in
the Special Bank Account shall be min-
gled with other funds of the contractor
prior to withdrawal thereof from the
Special Bank Account as hereinafter
provided. Except as hereinafter pro-
vided, each withdrawal shall be made
only by check of the Contractor
countersigned on behalf of the Govern-
ment by the Contracting Officer or
such other person or persons as he may
designate in writing (hereinafter called
the “‘Countersigning Agent’). Until
otherwise determined by the Admin-
istering Office, countersignature on be-
half of the Government will not be re-
quired.

(c) Use of funds. The funds in the Spe-
cial Bank Account may be withdrawn
by the Contractor solely for the pur-
poses of making payments for items of
allowable cost or to reimburse the Con-
tractor for such items of allowable
cost, and for such other purposes as the
Administering Office may approve in
writing. Any interpretation required as
to the proper use of funds shall be
made in writing by the Administering
Office.

(d) Return of funds. The Contractor
may at any time repay all or any part
of the funds advanced hereunder.
Whenever so requested in writing by
the Administering Office, the Con-
tractor shall repay to the Government
such part of the unliquidated balance
of advance payments as shall in the
opinion of the Administering Office be
in excess of current requirements, or
(when added to total advance pre-
viously made and liquidated) in excess
of the amount specified in paragraph
(k)(1) of this section. In the event the
Contractor fails to repay such part of
the unliquidated balance of advance
payments when so requested by the Ad-
ministering Office, all or any part
thereof may be withdrawn from the
Special Bank Account by checks pay-
able to the Treasurer of the United
States signed solely by the
Countersigning Agent and applied in
reduction of advance payments then
outstanding hereunder.

(e) Liquidation. If not otherwise lig-
uidated, the advance payments made
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hereunder shall be liguidated as herein
provided. When the sum of all pay-
ments under this contract, other than
advance payments, plus the unliqui-
dated amount of advance payments are
equal to the total estimated cost for
the work under this contract or such
lesser amount to which the total esti-
mated cost under this contract may
have been reduced, plus increases, if
any, in this total estimated cost not
exceeding, in the aggregate (including,
without limitation, reimbursable costs
incident to termination for cause and
retrocession as estimated by the Con-
tracting Officer), the Government shall
thereafter withhold further payments
to the Contractor and apply the
amounts withheld against the Contrac-
tor’s obligation to repay such advance
payments until such advance payments
shall have been fully liquidated. If
upon completion, termination, or ret-
rocession of the contract all advance
payments have not been fully lig-
uidated, the balances therefore shall be
deducted from any sums otherwise due
or which may become due to the Con-
tractor from the Government, and any
deficiency shall be paid by the Con-
tractor to the Government upon de-
mand.

(f) Bank Agreement. Before an advance
payment is made hereunder, the Con-
tractor shall transmit to the Admin-
istering Office, in the form prescribed
by such office, an Agreement in trip-
licate from the bank in which the Spe-
cial Bank Account is established,
clearly setting forth the special char-
acter of the account and the respon-
sibilities of the bank thereunder. Wher-
ever possible, such bank shall be a
member bank of the Federal Reserve
System, or an ‘“‘insured” bank within
the meaning of the Act creating the
Federal Deposit Insurance Corporation
Act of August 23, 1935, 49 Stat. 685, as
amended (12 U.S.C. 264).

(9) Lien on Special Bank Account. The
Government shall have a lien upon any
balance in the Special Bank Account
paramount to all other liens, which
lien shall secure the repayment of any
advance payments made hereunder.

(h) Lien on property under contract.
Any and all advance payments made
under this contract shall be secured,
when made, by a lien in favor of the
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Government, paramount to all other
liens, upon the supplies or other things
covered by this contract and on all ma-
terial and other property acquired for
or allocated to the performance of this
contract, except to the extent that the
Government by virtue of any other pro-
vision of this contract, or otherwise,
shall have valid title to such supplies,
materials, or other property as against
other creditors of the Contractor. The
Contractor shall identify, by marking
or segregation, all property which is
subject to a lien in favor of the Govern-
ment by virtue of any provision of this
contract in such a way as to indicate
that it is subject to such lien and that
it has been acquired for or allocated to
the performance of this contract. If for
any reason such supplies, materials, or
other property are not identified by
marking or segregation, the Govern-
ment shall be deemed to have a lien to
the extent of the Government’s inter-
est under this contract on any mass of
property with which such supplies, ma-
terials, or other property are commin-
gled. The Contractor shall maintain
adequate accounting control over such
property on his books and records. If at
time during the progress of the work
on the contract it becomes necessary
to deliver any item or items and mate-
rials upon which the Government has a
lien as aforesaid to a third person, the
Contractor shall notify such third per-
son of the lien herein provided and
shall obtain from such third person a
receipt, in duplicate, acknowledging,
inter alia the existence of such lien. A
copy of each receipt shall be delivered
by the Contractor to the Contracting
Officer. If this contract is terminated
in whole or in part and the Contractor
is authorized to sell or retain termi-
nation inventory acquired for or allo-
cated to this contract, such sale or re-
tention shall be made only if approved
by the Contracting Officer, which ap-
proval shall constitute a release of the
Government’s lien hereunder to the ex-
tent that such termination inventory
is sold or retained, and to the extent
that the proceeds of the sale, or the
credit allowed for such retention on
the Contractor’s termination claim, is
applied in reduction of advance pay-
ments then outstanding hereunder.
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(i) Insurance. The Contractor rep-
resents and warrants that he is now
maintaining with responsible insurance
carriers, (1) insurance upon his own
plant and equipment against fire and
other hazards to the extent that like
properties are usually insured by oth-
ers operating plants and properties of
similar character in the same general
locality; (2) adequate insurance against
liability on account of damage to per-
sons or property; and (3) adequate in-
surance under all applicable workmen’s
compensation laws. The Contractor
agrees that, until work under this con-
tract has been completed and all ad-
vance payments made hereunder have
been liquidated, he will (i) maintain
such insurance; (ii) maintain adequate
insurance upon any materials, parts,
assemblies, subassemblies, supplies,
equipment and other property acquired
for or allocable to this contract and
subject to the Government lien here-
under; and (iii) furnish such certifi-
cates with respect to his insurance as
the Administering Office may from
time to time require.

(J) Prohibition against assignment. Not-
withstanding any other provision of
this contract, the Contractor shall not
transfer, pledge, or otherwise assign
this contract, or any interest therein,
or any claim arising thereunder, to any
party or parties, bank, trust company,
or other financing institution.

(k) Designations and determinations—
(1) Amount. The amount of advance
payments at any time outstanding
hereunder shall not exceed $___ ;.

(2) Depository. The bank designated
for the deposit of payments made here-
under shall be:

(3) Interest charge. No interest shall
be charged for advance payments made
hereunder. The Contractor shall charge
interest at the rate of 6 percent per
annum on subadvances or down pay-
ments to subcontractors, and such in-
terest will be credited to the account of
the Government. However, interest
need not be charged on subadvances on
nonprofit subcontracts with nonprofit
educational or research institutions for
experimental, research or development
work.

(4) Administering Office. The office ad-
ministering advance payments shall be
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the office designated as having respon-
sibility for awarding the contract.

(I) Other security. The terms of this
contract shall be considered adequate
security for advance payments here-
under, except that if at any time the
administering Office deems the secu-
rity furnished by the Contractor to be
inadequate, the Contractor shall fur-
nish such additional security as may be
satisfactory to the Administering Of-
fice, to the extent that such additional
security is available.

[40 FR 53147, Nov. 14, 1975; 44 FR 69933, Dec.
5, 1979]

§36.227 Recordkeeping, reporting and
audit.

(a) The standard clauses regarding
“Accounts, Audit, and Records’” and
“Examination of Records’ as set forth
in 41 CFR 3-4.60 apply to contracts
awarded under the Act. Further, Rec-
ordkeeping will be in accordance with
uniform Administrative Standards.

(b) In addition, where Federal finan-
cial assistance is involved in the con-
tract effort, the following clause,
which is also set forth in 41 CFR 3-4.60,
will be incorporated as a special provi-
sion of such contracts:

REPORTS TO THE INDIAN PEOPLE

The contractor, as a recipient of Federal fi-
nancial assistance, shall make reports and
information available to the Indian people
served or represented by the contractor.
Such reports will reflect how the Federal as-
sistance funds were utilized to the benefit of
the Indian people served or represented as
follows: (insert specific reporting require-
ments formats and method of distribution to
the Indian people as may be prescribed in the
scope of the contract and the Uniform Ad-
ministrative Standards).

(c) Annual reporting. (1) For each fis-
cal year during which a tribal organi-
zation receives or expends funds pursu-
ant to a contract under this subpart,
the tribe which requested the contract
must submit a report to the Area Di-
rector. The report shall include, but
need not be limited to, an accounting
of the amounts and purposes for which
the contract funds were expended and
information on the conduct of the pro-
gram or services involved. The report
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shall include any other information re-
quested by the Area Director and shall
be submitted as follows:

(i) When the contract is with the gov-
erning body of an Indian tribe, the
tribe shall submit the report to the
Area Director.

(ii) When the contract is with a tribal
organization other than the governing
body of the tribe, the tribe has the op-
tion of having the tribal organization
prepare the report and submit it to the
tribe for review and approval before the
tribe submits it to the Area Director.

(iii) When the contract benefits more
than one tribe, the tribal organization
shall prepare and submit the report to
each of the tribes benefiting under the
contract. Each tribe shall endorse the
report before submitting it to the Area
Director.

(2) The annual report shall be sub-
mitted to the Area Director within 60
days of the end of the fiscal year in
which the contract was performed.
However, the period for submitting the
report may be extended if there is just
cause for such extension.

(3) In addition to the yearly report-
ing requirement given in paragraphs
(a) and (b) of this section, the tribal
contractor shall furnish other reports
required by the Secretary.

§36.228 Availability of information.

(a) Except as otherwise provided
herein and so long as the release of in-
formation does not constitute an un-
warranted invasion of personal privacy,
a tribal contractor under this subpart
shall make all reports and information
concerning the contract available to
the Indian people served or represented
by the contractor.

(b) A contractor shall hold confiden-
tial all information obtained by per-
sonnel under the contract from persons
receiving services under the contract
related to their examination, care, and
treatment, and shall not release such
information without the individual’s
consent except as may be required by
law, as may be necessary to provide
service to the individual, or as may be
necessary to monitor the operations of
the program or otherwise protect the
Public Health. Information may be dis-
closed in a form which does not iden-
tify particular individuals.

§36.231

§36.229 Penalties.

Section 6 of Pub. L. 93-638, 25 U.S.C.
450(d) provides:

Whoever, being an officer, director, agent,
or employee of, or connected in any capacity
with, any recipient of a contract or sub-
contract pursuant to this Act or the Act of
April 16, 1934 (48 Stat. 596), as amended, em-
bezzles, willfully misapplies, steals, or ob-
tains by fraud any of the money, funds, as-
sets, or property which are the subject of
such a contract, or subcontract, shall be
fined not more than $10,000 or imprisoned for
not more than two years, or both, but if the
amount so embezzled, willfully misapplied,
stolen, or by fraud does not exceed $100, he
shall be fined not more than $1,000 or impris-
oned not more than one year, or both.

§36.230 Contract revisions or amend-
ments.

(@) Any contract made under this
subpart may be revised or amended as
deemed necessary to carry out the pur-
poses of the program, project, or func-
tion being contracted. Those changes
initiated by the Government shall be
subject to the applicable contract
Change Clauses prescribed in 41 CFR 3-
4.6013 and 3-4.6014.

(b) However, a tribal contractor may
make a written request for a revision
or amendment of a contract to the
Contracting Officer. Such requests will
be treated in the same manner as ini-
tial Self-Determination Proposals and
evaluated in accordance with the cri-
teria specified in §36.208 of this sub-
part. If the contracting officer declines
revision or amendment of the contract
as requested, he shall notify the tribal
organization in writing within 30 days
after receiving the request. Thereafter,
an appeal to the Contracting Officer’s
declination to amend the contract will
follow the same processing and proce-
dures outlined in §36.214 of this sub-
part.

§36.231 Retrocession of contract pro-
grams.

(a) Whenever an Indian tribe requests
retrocession for any contract or por-
tion thereof entered into under this
Subpart, retrocession shall be in ac-
cordance with the clause titled ‘“‘Ret-
rocession” as set forth in 41 CFR 3-
4.6013 and 3-4.6014, and shall be effec-
tive upon a date specified by the Con-
tracting Officer but no later than 120
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days after the date of the request from
the tribe, except when the tribe and
the Contracting Officer mutually agree
on a later date.

(b) Immediately after a request for
retrocession, representatives of the
tribe and the Contracting Officer shall
meet and take the following actions:

(1) Mutually agree on a plan for or-
derly transfer of responsibilities.

(2) Mutually agree on a plan for
inventorying materials and supplies on
hand.

(3) Establish an accounting of funds,
current and anticipated obligations,
and costs of operation until the ret-
rocession date.

(4) Ildentify all records relating to the
contract and to the contracted func-
tion.

(c) On the date of retrocession, the
tribal contractor will deliver to the
Contracting Officer all property, mate-
rials, supplies and records of whatever
nature which have been identified as
necessary for the continuation of the
program, project or function.

(d) Within 30 calendar days after ret-
rocession, the tribe will furnish the
Contracting Officer with a report in-
cluding but not limited to an account-
ing of the amounts and purposes for
which Federal funds were expended, a
description and evaluation of program
accomplishments, and reasons why ret-
rocession was requested.

(e) Retrocession of a contract by an
Indian tribe shall be without prejudice
to:

(1) Any other contract to which it is
a party.

(2) Any other contracts it may re-
quest.

(3) Any future request to contract for
the programs or services covered by
the retroceded contract.

(f) Tribal assumption of retroceded
contracts. Whenever an Indian tribe
chooses to retrocede a contract oper-
ated by a tribal organization other
than the tribal governing body, the
tribal governing body may request to
contract for the program. In such a
case, the tribal governing body shall
submit a contract proposal pursuant to
this subpart.
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§36.232 Contractor assistance.

To the extent practicable, the Direc-
tor, Indian Health Service, shall, at the
request of a tribal organization, pro-
vide technical assistance to the con-
tractor in attempting to resolve prob-
lems or deficiencies in the performance
of the contract and to assist the con-
tractor in taking such corrective ac-
tion as may be prescribed pursuant to
§36.233(a).

§36.233 Assumption and reassumption
of contract programs.

(a) When the Director or his delegate
determines that the performance of a
contractor under these regulations in-
volves (1) the violation of the rights or
endangerment of the health, safety, or
welfare or any persons, or (2) gross neg-
ligence or the mismanagement in the
handling or use of funds under the con-
tract, he will, in writing, notify the
contractor of such determination and
will request that the contractor take
such corrective action within such pe-
riod of time as the Director or his dele-
gate may prescribe.

(b) When the Director or his delegate
determines that a contractor has not
taken corrective action (as prescribed
by him under paragraph (a) of this sec-
tion) to his satisfaction, he may, after
the contractor has been provided an op-
portunity for a hearing in accordance
with paragraph (c) of this section, re-
scind the contract in whole or in part
and, if he deems it appropriate, assume
or resume control or operation of the
program, activity, or service involved.

(c)(1) When the Director or his dele-
gate has made a determination de-
scribed in paragraph (b) of this section,
he shall in writing notify the con-
tractor of such determination and of
the contractor’s right to request a re-
view of such determination and of the
determination described in paragraph
(a) of this section. Such notification by
the Director or his delegate shall set
forth the reasons for the determination
in sufficient detail to enable the con-
tractor to respond and shall inform the
contractor of its right to a hearing on
the record before a Contract Appeals
Board described in paragraph (d) of this
section. Upon the request of the con-
tractor for a hearing, the Board, estab-
lished pursuant to paragraph (d) of this
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section shall in writing within 10 days
of the establishment notify the con-
tractor of the time, place and date of
the hearing which will be held not later
than 45 days after the request for a
hearing.

(2) Where the Director or his delegate
determines that a contractor’s per-
formance under a contract awarded
under this subpart poses an immediate
threat to the safety of any person, he
may immediately rescind the contract
in whole or in part and, if he deems it
appropriate, assume or resume control
or operation of the program, activity,
or service involved. Upon such a deci-
sion he will immediately notify the
contractor of such action and the basis
therefor; and offer the contractor an
opportunity for a hearing on the record
before the Contract Appeals Board es-
tablished pursuant to paragraph (d) of
this section to be held within 10 days of
each action.

(d)(1) The Contract Appeals Board
shall be composed of 3 persons ap-
pointed by the Director, Indian Health
Service. Such persons may not be se-
lected from the immediate office of any
person participating in the determina-
tions at issue. The Board shall afford
the contractor the right:

(i) To notice of the issues to be con-
sidered;

(ii) To be represented by counsel;

(iii) To present witnesses on contrac-
tor’s behalf;

(iv) To cross-examine other witnesses
either orally or through written inter-
rogatories; and

(v) To compel the appearance of In-
dian Health Service personnel or to
take depositions of such persons at rea-
sonable times and places.

(2) The Contracts Appeals Board shall
make an initial written decision which
shall become final with 20 days unless
the Director, Indian Health Service or
his representative modifies or reverses
the decision. Any such decision by the
Director of the Indian Health Service
or his representative be in writing,
shall be specific as to the reasons for
such decision, and shall be considered
final.

(3) Where Board is considering issues
arising under paragraph (c)(2) of this
section, the Board shall within 25 days
after the conclusion of the hearing, no-
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tify all parties in writing of its deci-
sion, which shall be considered final.

(e) In any case where the officer has
rescinded a contract under paragraphs
(b) or (d) of this section, he may de-
cline to enter into a new contract
agreement with the contractor until
such time as he is satisfied that the
basis for the recission has been cor-
rected.

Nothing in this section shall be con-
strued as contravening the Occupa-
tional Safety and Health Act of 1970 (84
Stat. 1590), as amended (29 U.S.C. 651).

§36.234 Operation of retroceded or re-
assumed contracts.

(a) The IHS shall endeavor to provide
to the tribe(s) and Indians served by a
retroceded or reassumed contract not
less than the same quantity and qual-
ity of service it would have provided if
there had been no contract.

(b) The IHS shall endeavor to provide
to the tribe(s) and Indians served by a
retroceded or reassumed contract not
less than the same quantity and qual-
ity of permanent and temporary per-
sonnel that meet the U.S. Civil Service
qualifications, it would have provided
if there has been no contract.

(c) IHS officials cannot decline to ac-
cept a retroceded contract or to re-
assume a contract because they are un-
able to provide the quality and quan-
tity of service and personnel required
in paragraphs (a) and (b) of this sec-
tion.

§36.235 Contract funds.

The tribal organization shall be enti-
tled to be funded for direct and indirect
costs at a level which is not less than
would have been provided if the IHS
had operated the program or portion
thereof during the contract period.

§36.236 Unexpended funds under con-
tract.

(a) If it becomes apparent during the
contract term that the estimated
amount of a contract under this sub-
part will be in excess of actual expendi-
tures under the contract, the identified
unexpended funds will be used to pro-
vide additional services or benefits
within the scope or limitations of the
contract.
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(b) When both the tribal organization
and the IHS agree that it is not prac-
ticable to spend all contract funds dur-
ing the contract term, to the extent
authorized by law unexpended funds
may be carried over into the suc-
ceeding fiscal year contract. Unex-
pended funds carried over into a suc-
ceeding fiscal year shall be added to
the contract amount for that fiscal
year.

§36.237 Contract funding and renego-
tiation.

The following clause shall be in-
cluded in contracts awarded under the
Act which have a term of more than
one year:

CONTRACT FUNDING AND RENEGOTIATION

Funds other than those appropriated dur-
ing the fiscal year in which the contract
commenced, that are included in the con-
tract amount are subject to the availability
of appropriations from Congress and there
shall be no legal liability on the part of the
Government in regard to such funds unless
and until they are appropriated. Funds ap-
propriated during the fiscal year in which
the contract commenced that are included in
the contract amount but not expended at the
end of such fiscal year may be carried over
and used for contract purposes in the suc-
ceeding fiscal year of the contracts oper-
ation or, may be used to provide additional
services upon modifications of the contract
to include such services therein.

Each succeeding year of the contract may
be renegotiated prior to the end of the then
current fiscal year in order to reflect
changes that have taken place beyond the
control of the contractor since the contract
was originally negotiated or last renegoti-
ated as is applicable.

Subpart J—Indian Health Care
Improvement Act Programs

AUTHORITY: Secs. 102, 103, 106, 502, 702, and
704 of Pub. L. 94-437 (25 U.S.C. 1612, 1613, 1615,
1652, 1672 and 1674); sec. 338G of the Public
Health Service Act, 95 Stat. 908 (42 U.S.C.
254r).

SOURCE: 42 FR 59646, Nov. 18, 1977, unless
otherwise noted.

SUBDIVISION J-1—PROVISIONS OF
GENERAL AND SPECIAL APPLICABILITY
§36.301 Policy and applicability.

(a) Policy. (1) It is the policy of the
Secretary to encourage Indians to

42 CFR Ch. I (10-1-00 Edition)

enter the health professions and to en-
sure the availability of Indian health
professionals to serve Indians. The re-
cruitment and scholarship programs
under this subpart will contribute to
this objective.

(2) The regulations of this subpart
are intended to be consistent with prin-
ciples of Indian self-determination and
to supplement the responsibilities of
the Indian Health Sevice for Indian
health manpower planning and for as-
sisting Indian tribes and tribal organi-
zations in the development of Indian
manpower programs.

(b) Applicability. The regulations of
this subpart are applicable to the fol-
lowing activities authorized by the In-
dian Health Care Improvement Act:

(1) The award of health professions
recruitment grants under section 102 of
the Act to recruit Indians into the
health professions (Subdivision J-2);

(2) The award of preparatory scholar-
ship grants and pregraduate scholar-
ship grants under section 103 of the
Act, as amended, to Indians under-
taking compensatory and
preprofessional education (Subdivi-
sions J-3 and J-8);

(3) The award of Indian Health Schol-
arship grants pursuant to section 338G
of the Public Health Service Act (42
U.S.C. 254r) to Indian or other students
in health professions schools (Subdivi-
sion J-4):

(4) The provision of continuing edu-
cation allowances to health profes-
sionals employed by the Service under
section 106 of the Act (Subdivision J-5);

(5) Contracts with urban Indian orga-
nizations under section 502 of the Act
to establish programs in urban areas to
make health services more accessible
to the urban Indian population (Sub-
division J-6); and

(6) Leases with Indian tribes under
section 704 of the Act (Subdivision J-7).

[42 FR 59646, Nov. 18, 1977, as amended at 49
FR 7381, Feb. 29, 1984; 50 FR 1855, Jan. 14,
1985]

§36.302 Definitions.

As used in this subpart: (a) Act means
the Indian Health Care Improvement
Act, Pub. L. 94-437 (25 U.S.C. 1601 et

seq.).
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(b) Academic year means the tradi-
tional approximately 9 month Sep-
tember to June annual session, except
for students who attend summer ses-
sion in addition to the traditional aca-
demic year during a 12 month period,
for whom the academic year will be
considered to be of approximately 12
months duration.

(c) [Reserved]

(d) Compensatory preprofessional edu-
cation means any preprofessional edu-
cation necessary to compensate for de-
ficiencies in an individual’s prior edu-
cation in order to enable that indi-
vidual to qualify for enrollment in a
health professions school.

(e) Health or educational entity means
an organization, agency, or combina-
tion thereof, which has the provision of
health or educational programs as one
of its major functions.

(f) Health professions school means any
of the schools defined in paragraphs
(m), (n), or (o) of this section.

(g) Hospital means general, tuber-
culosis, mental, and other types of hos-
pitals, and related facilities such as
laboratories, outpatient departments,
extended care facilities, facilities re-
lated to programs for home health
services, self-care units, education or
training facilities for health profes-
sions personnel operated as an integral
part of a hospital, and central services
facilities operated in connection with
hospitals, but does not include any hos-
pital providing primarily domicillary
care.

(h) Indian or Indians means, for pur-
poses of Subdivisions J-2, J-3, J-4, and
J-8 of this subpart, any person who is a
member of an Indian tribe, as defined
in parargraph (i) of this section or any
individual who (1), irrespective of
whether he or she lives on or near a
reservation, is a member of a tribe,
band or other organized group termi-
nated since 1940 and those recognized
now or in the future by the State in
which they reside, or who is the nat-
ural child or grandchild of any such
member, or (2) is an Eskimo or Aleut
or other Alaska Native, or (3) is consid-
ered by the Secretary of the Interior to
be an Indian for any purpose, or (4) is
determined to be an Indian under regu-
lations promulgated by the Secretary.

§36.302

(i) Indian health organization means a
nonprofit corporate body composed of
Indians which provides for the max-
imum participation of all interested
Indian groups and individuals and
which has the provision of health pro-
grams as its principal function.

() Indian tribe means any Indian
tribe, band, nation, or other organized
group or community, including any
Alaska native village or group or re-
gional or village corporation as defined
in or established pursuant to the Alas-
ka Native Claims Settlement Act (43
U.S.C. 1601 et seq.), which is recognized
as eligible for the special programs and
services provided by the United States
to Indians because of their status as In-
dians.

(k) Nonprofit as applied to any pri-
vate entity means that no part of the
net earnings of such entity inures or
may lawfully inure to the benefit of
any private shareholder or individual.

() [Reserved]

(m) School of allied health professions
means a junior college, college, or uni-
versity—

(1) Which provides, or can provide,
programs of education leading to a cer-
tificate, or to an associate or bacca-
laureate degree (or the equivalent or
either), or to a higher degree for pre-
paring personnel with responsibilities
for supporting, complementing, or
supplementing the professional func-
tions of physicians, dentists, and other
health professionals in the delivery of
health care to patients or assisting en-
vironmental engineers and others in
environmental health control and pre-
ventive medicine activities.

(2) Which, if in a college or
univerisity which does not include a
teaching hospital or in a junior college,
is affiliated through a written agree-
ment with one or more hospitals which
provide the hospital component of the
clinical training required for comple-
tion of such programs of education.
The written agreement shall be exe-
cuted by individuals authorized to act
for their respective institutions and to
assume on behalf of their institution
the obligations imposed by such agree-
ment. The agreement shall provide:
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(i) A description of the responsibil-
ities of the school of allied health pro-
fessions, the responsibilities of the hos-
pital, and their joint responsibilities
with respect to the clinical components
of such programs of education; and

(ii) A description of the procedure by
which the school of allied health pro-
fessions and the hospital will coordi-
nate the academic and clinical training
of students in such programs of edu-
cation; and

(iii) That, with respect to the clinical
component of each such program of
education, the teaching plan and re-
sources have been jointly examined and
approved by the appropriate faculty of
the school of allied health professions
and the staff of the hospital.

(3) Which is accredited or assured ac-
creditation by a recognized body or
bodies approved for such purpose by
the Commissioner of Education of the
Department of Health and Human
Services.

(n) School of medicine, school of den-
tistry, school of osteopathy, school of
pharmacy, school of optometry, school of
podiatry, school of veterinary medicine,
and school of public health means a
school which provides training leading,
respectively, to a degree of doctor of
medicine, a degree of doctor of dental
surgery or an equivalent degree, a de-
gree of doctor of osteopathy, a degree
of bachelor of science in pharmacy or
an equivalent degree, a degree of doc-
tor of podiatry or an equivalent degree,
and graduate degree in public health,
and including advanced training re-
lated to such training provided by any
such school, and is accredited or as-
sured accreditation by a recognized
body or bodies approved for such pur-
pose by the Commissioner of Education
of the Department of Health and
Human Services.

(0) School of nursing means a colle-
giate, associate degree, or diploma
school of nursing, as those terms are
defined below:

(1) The term collegiate school of nurs-
ing means a department, division, or
other administrative unit in a college
or university which provides primarily
or exclusively a program of education
in professional nursing and allied sub-
jects leading to the degree of bachelor
of arts, bachelor of science, bachelor of
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nursing, or to an equivalent degree, or
to a graduate degree in nursing, and in-
cluding advanced training related to
such program of education provided by
such school, but only if such program,
or such unit, college or university is
accredited;

(2) The term associated degree school
of nursing means a department, divi-
sion, or other administrative unit in a
junior college, community college, col-
lege, or university which provides pri-
marily or exclusively a two-year pro-
gram of education in professional nurs-
ing and allied subjects leading to an as-
sociate degree in nursing or to an
equivalent degree, but only if such pro-
gram, or such unit, college or univer-
sity is accredited;

(3) The term diploma school of nursing
means a school affiliated with a hos-
pital or university, or an independent
school, which provides primarily or ex-
clusively a program of education in
professional nursing and allied subjects
leading to a diploma or to equivalent
indicia that such program has been sat-
isfactorily completed, but only if such
program, or such affiliated school or
such hospital or university or such
independent school is accredited.

(4) The term accredited as used in this
subsection when applied to any pro-
gram of nurse education means a pro-
gram accredited or assured accredita-
tion by a recognized body or bodies, or
by a State agency, approved for such
purpose by the Commissioner of Edu-
cation of the Department of Health and
Human Services and when applied to a
hospital, school, college, or university
(or a unit thereof) means a hospital,
school, college, or university (or a unit
thereof) which is accredited or assured
accreditation by a recognized body or
bodies, or by a State agency, approved
for such purpose by the Commissioner
of Education of the Department of
Health and Human Services.

(p) Secretary means the Secretary of
Health and Human Services and any
other Officer or employee of the De-
partment of Health and Human Serv-
ices to whom the authority involved
has been delegated.

(g) Service means the Indian Health
Service.

(r) State or local government means
any public health or educational entity
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which is included within the definition
of State or local government in 45 CFR
74.3 and Indian tribes or tribal organi-
zations.

(s) Tribal organization means the
elected governing body of any Indian
tribe or any legally established organi-
zation of Indians which is controlled by
one or more such bodies or by a board
of directors elected or selected by one
or more such bodies (or elected by the
Indian population to be served by such
organization) and which includes the
maximum participation of Indians in
all phases of its activities.

(t) Urban center means any city, with
a population of 10,000 or more as deter-
mined by the United States Census Bu-
reau, which the Secretary determines
has a sufficient urban Indian popu-
lation with unmet health needs to war-
rant assistance under title V of the
Act.

(u) Urban Indian means any indi-
vidual who resides in an urban center,
as defined in paragraph(s) of this sec-
tion, and who meets one or more of the
four criteria in paragraphs (h) (1)
through (4) of this section.

(v) Urban Indian organization means a
nonprofit corporate body situated in an
urban center which:

(1) Is governed by an
trolled board of directors:

(2) Has the provision of health pro-
grams as:

(i) Its principal function, or

(ii) One of its major functions and
such health progams are administered
by a distinct organizational unit with-
in the organization.

(3) Provides for the maximum par-
ticipation of all interested Indian
groups and individuals; and

(4) Is capable of legally cooperating
with other public and private entities
for the purpose of performing the ac-
tivities described in §36.350(a) of Sub-
division J-6 of this subpart. Except,
that criteria (2) and (3) of this sub-
section shall not apply to an organiza-
tion administering an urban Indian
health project under a contract with
the Secretary prior to October 1, 1977,
for the period of such contract or until
July 1, 1978, whichever is later.

[42 FR 59646, Nov. 18, 1977, as amended at 49
FR 7381, Feb. 29, 1984; 50 FR 1855, Jan. 14,
1985]

Indian con-
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§36.303 Indians applying for scholar-
ships.

(a) For purposes of scholarship grants
under Subdivisions J-3 and J-4 of this
subpart, Indian applicants must submit
evidence of their tribal membership (or
other evidence that that applicant is
an Indian as defined in paragraph (h) of
§36.302 of this subdivision) satisfactory
to the Secretary.

(b) Where an applicant is a member
of a tribe recognized by the Secretary
of the Interior, the applicant must sub-
mit evidence of his or her tribal mem-
bership, such as:

(1) Certification of tribal enrollment
by the Secretary of the Interior acting
through the Bureau of Indian Affairs
(BIA); or

(2) In the absence of such BIA certifi-
cation, documentation that the appli-
cant meets the requirements of tribal
membership as prescribed by the char-
ter, articles of incorporation or other
legal instrument of the tribe and has
been officially designated a tribal
member by an authorized tribal offi-
cial; or

(3) Other evidence of tribal member-
ship satisfactory to the Secretary.

(c) Where the applicant is a member
of a tribe terminated since 1940 or a
State recognized tribe, the applicant
must submit documentation that the
applicant meets the requirements of
tribal membership as prescribed by the
charter, articles of incorporation or
other legal instrument of the tribe and
has been officially designated a tribal
member by an authorized tribal offi-
cial; or other evidence, satisfactory to
the Secretary, that the applicant is a
member of the tribe. In addition, if the
terminated or State recognized tribe of
which the applicant is a member is not
on a list of such tribes published by the
Secretary in the FEDERAL REGISTER.
the applicant must submit documenta-
tion as may be required by the Sec-
retary that the tribe is a tribe termi-
nated since 1940 or is recognized by the
State in which the tribe is located in
accordance with the law of that State.

(d) An applicant who is not a tribal
member, but who is a natural child or
grandchild of a tribal member as de-
fined in paragraph (h) of §36.302 of this
subdivision must submit evidence of
such fact which is satisfactory to the
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Secretary, in addition to evidence of
his or her parent’s or grandparent’s
tribal membership in accordance with
paragraphs (b) and (c) of this section.

§36.304 Publication of a list of allied
health professions.

The Secretary, acting through the
Service, shall publish from time to
time in the FEDERAL REGISTER a list of
the allied health professions for consid-
eration for the award of preparatory
and Indian Health scholarships under
subdivisions J-3 and J-4 of this Sub-
part, based upon his determination of
the relative needs of Indians for addi-
tional service in specific allied health
professions. In making that determina-
tion, the needs of the Service will be
given priority consideration.

§36.305 Additional conditions.

The Secretary may, with respect to
any grant award under this subpart,
impose additional conditions prior to
or at the time of any award when in his
judgment such conditions are nec-
essary to assure or protect advance-
ment of the approved project, the in-
terests of the public health, or the con-
servation of grant funds.

NoOTE: Nondiscrimination. Grants and con-
tracts under this subpart are exempted from
the requirements of section 601 of the Civil
Rights Act of 1964 (42 U.S.C. 2000d), prohib-
iting discrimination on the basis of race,
color or national origin, by regulation at 45
CFR 80.3(d) which provides, with respect to
Indian Health Services, that “An individual
shall not be deemed subjected to discrimina-
tion by reason of his exclusion from the ben-
efits of a program limited by Federal law to
individuals of a particular race, color, or na-
tional origin different from his.”

[42 FR 59646, Nov. 18, 1977, as amended at 50
FR 1855, Jan. 14, 1985]

SUBDIVISION J-2—HEALTH PROFESSIONS
RECRUITMENT PROGRAM FOR INDIANS

§36.310 Health professions recruit-

ment grants.

Grants awarded under this subdivi-
sion, in accordance with section 102 of
the Act, are for the purpose of assisting
in meeting the costs of projects to:

(a) ldentify Indians with a potential
for education or training in the health
professions and encouraging and assist-
ing them (1) To enroll in schools of
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medicine, osteopathy, dentistry, vet-
erinary medicine, optometry, podiatry,
pharmacy, public health, nursing, or
allied health professions; or (2), if they
are not qualified to enroll in any such
school, to undertake such post-sec-
ondary education or training as may be
required to qualify them for enroll-
ment;

(b) Publicize existing sources of fi-
nancial aid available to Indians en-
rolled in any school referred to in para-
graph (a)(1) of this section or who are
undertaking training necessary to
qualify them to enroll in any such
school; or

(c) Establish other programs which
the Secretary determines will enhance
and facilitate the enrollment of Indi-
ans, and the subsequent pursuit and
completion by them of courses of
study, in any school referred to in
paragraph (a)(1) of this section.

§36.311 Eligibility.

Any Indian tribe, tribal organization,
urban Indian organization, Indian
health organization or any public or
other nonprofit private health or edu-
cational entity is eligible to apply for a
health professions recruitment grant
under this subdivision.

§36.312 Application.

(a) Forms for applying for grants are
governed by 45 CFR part 74, subpart N.1

(b) In addition to such other perti-
nent information as the Secretary may
require, the application for a health
professions recruitment grant shall
contain the following:

(1) A description of the legal status
and organization of the applicant;

(2) A description of the current and
proposed participation of Indians (if
any) in the applicant’s organization.

(3) A description of the target Indian
population to be served by the proposed
project and the relationship of the ap-
plicant to that population;

(4) A narrative description of the na-
ture, duration, purpose, need for and
scope of the proposed project and of the

1Applications and instructions may be ob-

tained from the appropriate Indian Health
Service Area or Program Office or by writing
the Director, Indian Health Service, Room
5A-55, 5600 Fishers Lane, Rockville, MD
20857.
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manner in which the applicant intends
to conduct the project including:

(i) Specific measurable objectives for
the proposed project;

(ii) How the described objectives are
consistent with the purposes of section
102 of the Act;

(iii) The work and time schedules
which will be used to accomplish each
of the objectives;

(iv) A description of the administra-
tive, managerial, and organizational
arrangements and the facilities and re-
sources to be utilized to conduct the
proposed project;

(v) The name and qualifications of
the project director or other individual
responsible for the conduct of the
project; the qualifications of the
prinicipal staff carrying out the
project; and a description of the man-
ner in which the applicant’s staff is or
will be organized and supervised to
carry out the proposed project;

(5) An itemized budget for the budget
period (normally 12 months) for which
support is sought and justification of
the amount of grant funds requested:

(6) The intended financial participa-
tion, if any, of the applicant in the pro-
posed project specifying the type of
contributions such as cash or services,
loans of full or part-time staff, equip-
ment, space, materials or facilities or
other contributions;

(7) When the target population of a
proposed project includes a particular
Indian tribe or tribes, an official docu-
ment in such form as is prescribed by
the tribal governing body of each such
tribe indicating that the tribe or tribes
will cooperate with the applicant.

(c) In the case of proposed projects
for identification of Indians with a po-
tential for education or training in the
health professions, applications must
include a method of assessing the po-
tential of interested Indians for under-
taking necessary education or training
in the health professions. Proposed
projects may include, but are not lim-
ited to, the following activities:

(1) Identifying Indian elementary and
secondary school students through ob-
servations, aptitude or other testing,
academic performance, performance in
special projects and activities, and
other methods as may be designed or
developed;

§36.312

(2) Identifying Indians in college or
university programs, related employ-
ment, upward mobility programs or
other areas of activity indicative of in-
terest and potential;

(3) Review of the upward mobility
plans, skills, banks etc. of organiza-
tions employing Indians to identify in-
dividuals with appropriate career ori-
entations, expression of interest, or
recognized potential;

(4) Conducting workshops, health ca-
reer days, orientation projects or other
activities to identify interested Indians
at any age level;

(5) Performing liaison activities with
Indian professional organizations, In-
dian education programs (including
adult education), Indian school boards,
Indian parent, youth recreation or
community groups, or other Indian
special interest or activity groups;

(6) ldentifying those Indians with an
interest and potential who cannot un-
dertake compensatory education or
training in the health professions be-
cause of financial need.

(d) Proposed projects designed to en-
courage and assist Indians to enroll in
health professions schools; or, if not
qualified to enroll, to undertake post-
secondary education or training re-
quired to qualify them for enrollment
may include, but are not limited to,
the following activities:

(1) Providing technical assistance
and counseling to encourage and assist
Indians identified as having a potential
for education or training in the health
professions—

(i) To enroll
schools.

(ii) To undertake any post-secondary
education and training required to
qualify them to enroll in health profes-
sions schools, and

(iii) To obtain financial aid to enable
them to enroll in health professions
schools or undertake post-secondary
education or training required to qual-
ify them to enroll in such schools;

(2) Conducting programs to (i) iden-
tify factors such as deficiencies in
basic communication, research, aca-
demic subject matter (such as science,
mathematics, etc.), or other sKills
which may prevent or discourage Indi-
ans from enrolling in health profes-
sions schools or undertaking the post-

in health professions
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secondary education or training re-
quired to qualify them to enroll, and
(if) provide counseling and technical
assistance to Indians to assist them in
undertaking the necessary education,
training or other activities to over-
come such factors.

(e) Proposed projects to publicize ex-
isting kinds of financial aid available
to Indians enrolled in health profes-
sions schools or to Indians undertaking
training necessary to qualify them to
enroll in such schools may include, but
are not limited to, the following activi-
ties:

(1) Collecting information on avail-
able sources of financial aid and dis-
seminating such information to Indian
students, Indians, recruited under pro-
grams assisted by grants under this
subdivision and to Indian tribes, tribal
organizations, urban Indian organiza-
tions, Indian health organizations and
other interested groups and commu-
nities throughout the United States;

(2) Providing information on avail-
able sources of financial aid which can
be utilized by programs and counselors
assisting Indians to obtain financial
aid.

(f) Proposed projects for establish-
ment of other programs which will en-
hance or facilitate enrollment of Indi-
ans in health professions schools and
the subsequent pursuit and completion
by them of courses of study in such
schools may include, but are not lim-
ited to, the following activities:

(1) Compilation and dissemination of
information on—

(i) Health professions education or
training programs and the require-
ments for enrollment in such pro-
grams; and

(ii) Post-secondary education or
training curricula and programs de-
signed to qualify persons for enroll-
ment in health professions schools;

(2) Developing and coordinating ca-
reer orientation programs in local
schools (including high schools) and
colleges and universites;

(3) Developing programs to enable In-
dians to gain exposure to the health
professions such as arranging for (i)
visits to health care facilities and pro-
grams and meetings or seminars with
health professionals, (ii) part-time
summer or rotating employment in
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health care facilities, programs, or of-
fices of health professionals, (iii) vol-
unteer programs, or (iv) other means of
providing such exposure;

(4) Developing programs which relate
tribal culture and tradition, including
native medicine, to careers in the
health professions; and

(5) Developing programs to make In-
dians aware of projected health man-
power needs, expected employment op-
portunities in the health professions,
and other factors in order to orient and
motivate Indians to pursue careers in
the health professions.

[42 FR 59646, Nov. 18, 1977, as amended at 50
FR 1855, Jan. 14, 1985]

§36.313 Evaluation and grant awards.

(a) Within the limits of funds avail-
able for such purpose, the Secretary,
acting through the Service, may award
health professions recruitment grants
to those eligible applicants whose pro-
posed projects will in his judgment best
promote the purposes of section 102 of
the Act, taking into consideration:

(1) The potential effectiveness of the
proposed project in carrying out such
purposes;

(2) The capability of the applicant to
successfully conduct the project;

(3) The accessibility of the applicant
to target Indian communities or tribes,
including evidence of past or potential
cooperation between the applicant and
such communities or tribes;

(4) The relationship of project objec-
tives to known or anticipated Indian
health manpower deficiencies;

(5) The soundness of the fiscal plan
for assuring effective utilization of
grant funds;

(6) The completeness of the applica-
tion.

(b) Preference shall be given to appli-
cants in the following order or priority:
(1) Indian tribes, (2) tribal organiza-
tions, (3) urban Indian organizations
and other Indian health organizations,
and (4) public and other nonprofit prof-
it private health or educational enti-
ties.

(c) The Notice of Grant Awards speci-
fies how long the Secretary intends to
support the project period without re-
quiring the project to re-compete for
funds. This period, called the project
period, will usually be for one to two
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years. The total project period com-
prises the original project period and
any extension. Generally the grant will
be for a one year budget period, any
subsequent award will also be a one
year budget period. A grantee must
submit a separate application for each
subsequent year. Decisions regarding
continuation awards and the funding
level of such awards will be made after
consideration of such factors as the
grantee’s progress and management
practices, and the availability of funds.
In all cases, awards require a deter-
mination by the Secretary that fund-
ing is in the best interest of the Fed-
eral Government.

(d) Neither the approval of any appli-
cation nor the award of any grant com-
mits or obligates the Federal Govern-
ment in any way to make any addi-
tional, supplemental, continuation, or
other award with respect to any ap-
proved application or portion of an ap-
proved application.

[42 FR 59646, Nov. 18, 1977, as amended at 50
FR 1855, Jan. 14, 1985]

§36.314 Use of funds.

A grantee shall only spend funds it
receives under this subpart according
to the approved application and budg-
et, the regulations of this subpart, the
terms and conditions of the award, and
the applicable cost principles pre-
scribed in subpart Q of 45 CFR part 74.

[50 FR 1855, Jan. 14, 1985]

§36.315 Publication of list of grantees
and projects.

The Secretary acting through the
Service shall publish annually in the
FEDERAL REGISTER a list of organiza-
tions receiving grants under this sub-
division including for each grantee:

(a) The organization’s name and ad-
dress;

(b) The amount of the grant;

() A summary of the project’s pur-
poses and its geographic location.

§36.316 Other HHS regulations that
apply.
Several other regulations apply to
grants under this subdivision. These in-
clude but are not limited to:

42 CFR part 50, subpart D, Public Health
Service grant appeals procedure

§36.321

42 CFR part 16, Procedures of the Depart-
mental Grant Appeals Board

45 CFR part 74, Administration of grants

45 CFR part 75, Informal grant appeals proce-
dures

45 CFR part 84, Nondiscrimination on the
basis of handicap in programs and activi-
ties receiving or benefiting from Federal
financial assistance

45 CFR part 86, Nondiscrimination on the
basis of sex in education programs and ac-
tivities receiving or benefiting from Fed-
eral financial assistance

45 CFR part 91, Nondiscrimination on the
basis of age in HHS programs or activities
receiving Federal financial assistance

[50 FR 1855, Jan. 14, 1985]

SUBDIVISION J-3—HEALTH PROFESSIONS
PREPARATORY SCHOLARSHIP PROGRAM
FOR INDIANS

§36.320 Preparatory
grants.

Scholarship grants may be awarded
under this subdivision and section 103
of the act for the period (not to exceed
two academic years) necessary to com-
plete a recipient’s compensatory
preprofessional education to enable the
recipient to qualify for enrollment or
re-enrollment in a health professions
school. Examples of individuals eligible
for such grants are the individual who:

(@) Has completed high school
equivalency and needs compensatory
preprofessional education to enroll in a
health professions school;

(b) Has a baccalaureate degree and
needs compensatory preprofessional
education to qualify for enrollment in
a health professions school; or

(c) Has been enrolled in a health pro-
fessions school but is no longer so en-
rolled and needs preprofessional edu-
cation to qualify for readmission to a
health professions school.

§36.321 Eligibility.

To be eligible for a preparatory
scholarship grant under this subdivi-
sion an applicant must:

(a) Be an Indian;

(b) Have successfully completed high
school education or high school equiva-
lency;

(c) Have demonstrated to the satis-
faction of the Secretary the desire and
capability to successfully complete
courses of study in a health professions
school;

scholarship
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(d) Be accepted for enrollment in or
be enrolled in any compensatory
preprofessional education course or
curriculum meeting the criteria in
§36.320 of this subdivision; and

(e) Be a citizen of the United States.

§36.322 Application and selection.

(a) An application for a preparatory
scholarship grant under this subdivi-
sion shall be submitted in such form
and at such time as the Secretary act-
ing through the Service may pre-
scribe.! However, an application must
indicate:

(1) The health profession which the
applicant wishes to enter, and

(2) Whether the applicant intends to
provide health services to Indians upon
completion of health professions edu-
cation or training by serving as de-
scribed in §36.332 or otherwise as indi-
cated on the application.

(b) Within the limits of funds avail-
able for the purpose, the Secretary,
acting through the Service, shall make
scholarship grant awards for a period
not to exceed two academic years of an
individual’s compensatory
preprofessional education to eligible
applicants taking into consideration:

(1) Academic performance;

(2) Work experience;

(3) Faculty recommendations;

(4) Stated reasons for asking for the
scholarship; and

(5) The relative needs of the Service
and Indian health organizations for
persons in specific health professions.

[42 FR 59646, Nov. 18, 1977, as amended at 49
FR 7381, Feb. 29, 1984]

§36.323 Scholarship and tuition.

(a) Scholarship grant awards under
this subdivision shall consist of:

(1) A stipend of $400 per month ad-
justed in accordance with paragraph (c)
of this section; and

(2) An amount determined by the
Secretary for transportation, tuition,
fees, books, laboratory expenses, and
other necessary educational expenses.

(b) The portion of the scholarship for
the costs of tuition and fees as indi-
cated in the grant award will be paid

1Applications and instructions may be ob-
tained from the appropriate Indian Health
Service Area or Program Office.

42 CFR Ch. I (10-1-00 Edition)

directly to the school upon receipt of
an invoice from the school. The stipend
and remainder of the scholarship grant
award will be paid monthly to the
grantee under the conditions specified
in the grant award.

(c) The amount of the monthly sti-
pend specified in paragraph (a)(1) of
this section shall be adjusted by the
Secretary for each academic year end-
ing in a fiscal year beginning after Sep-
tember 30, 1978, by an amount (rounded
down to the next lowest multiple of $1)
equal to the amount of such stipend
multiplied by the overall percentage
(as set forth in the report transmitted
to the Congress under section 5305 of
title 5, United States Code) of the ad-
justment in the rates of pay under the
General Schedule made effective in the
fiscal year in which such academic
year ends.

[42 FR 59646, Nov. 18, 1977, as amended at 49
FR 7381, Feb. 29, 1984]

§36.324 Availability of list of recipi-
ents.

The Indian Health Service will pro-
vide to any persons requesting it a list
of the recipients of scholarship grants
under this subdivision, including the
school attended and tribal affiliation of
each recipient.

[49 FR 7381, Feb. 29, 1984]

SUBDIVISION J-4—INDIAN HEALTH
SCHOLARSHIP PROGRAM

§36.330 Indian health scholarships.

Indian Health Scholarships will be
awarded by the Secretary pursuant to
338A through 339G of the Public Health
Service Act, and such implementing
regulations as may be promulgated by
the Secretary except as set out in this
subdivision for the purpose of providing
scholarships to Indian and other stu-
dents at health professions schools in
order to obtain health professionals to
serve Indians.

[42 FR 59646, Nov. 18, 1977, as amended at 50
FR 1855, Jan. 14, 1985]

§36.331 Selection.

(a) The Secretary, acting through the
Service, shall determine the individ-
uals who receive Indian Health Schol-
arships.
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(b) Priority shall be given to appli-
cants who are Indians.

§36.332 Service obligation.

The service obligation provided in
section 338G(b)(2) of the Public Health
Service Act shall be met by the recipi-
ent of an Indian Health Scholarship by
service in:

(a) The Indian Health Service.

(b) An urban Indian organization as-
sisted under Subdivision J-6.

(c) In private practice of his or her
profession if, the practice (1) is situ-
ated in a health manpower shortage
area, designated under section 332 of
the Public Health Service Act and (2)
addresses the health care needs of a
substantial number of Indians as deter-
mined by the Secretary in accordance
with guidelines of the Service.

[42 FR 59646, Nov. 18, 1977, as amended at 50
FR 1855, Jan. 14, 1985]

§36.333 Distribution of scholarships.

The Secretary, acting through the
Service, shall determine the distribu-
tion of Indian Health Scholarships
among the health professions based
upon the relative needs of Indians for
additional service in specific health
professions. In making that determina-
tion the needs of the Service will be
given priority consideration. The fol-
lowing factors will also be considered:

(a) The professional goals of recipi-
ents of scholarships under section 103
of the Indian Health Care Improvement
Act; and

(b) The professional areas of study of
Indian applicants.

§36.334 Publication of a list of recipi-
ents.

The Secretary, acting through the
Service, will publish annually in the
FEDERAL REGISTER a list of recipients
of Indian Health Scholarships, includ-
ing the name of each recipient, tribal
affiliation if applicable, and school.

SUBDIVISION J-5—CONTINUING
EDUCATION ALLOWANCES

§36.340 Provision of continuing edu-
cation allowances.

In order to encourage physicians,

dentists and other health professionals

to join or continue in the Service and

§36.350

to provide their services in the rural
and remote areas where a significant
portion of the Indian people reside, the
Secretary, acting through the Service,
may provide allowances to health pro-
fessionals, employed in the Service in
order to enable them to leave their
duty stations for not to exceed 480
hours of professional consultation and
refresher training courses in any one
year.

SUBDIVISION J-6—CONTRACTS WITH
URBAN INDIAN ORGANIZATIONS

§36.350 Contracts with Urban Indian
organizations.

(a) The Secretary, acting through the
Service, to the extent that funds are
available for the purpose, shall con-
tract with urban Indian organizations
selected under §36.351 of this subdivi-
sion to carry out the following activi-
ties in the urban centers where such
organizations are situated:

(1) Determine the population of
urban Indians which are or could be re-
cipients of health referral or care serv-
ices;

(2) Identify all public and private
health service resources within the
urban center in which the organization
is situated which are or may be avail-
able to urban Indians;

(3) Assist such resources in providing
service to such urban Indians;

(4) Assist such urban Indians in be-
coming familiar with and utilizing
such resources;

(5) Provide basic health education to
such urban Indians;

(6) Establish and implement man-
power training programs to accomplish
the referral and education tasks set
forth in paragraphs (a)(3) through (5) of
this section;

(7) Identify gaps between unmet
health needs of urban Indians and the
resources available to meet such needs;

(8) Make recommendations to the
Secretary and Federal, State, local,
and other resource agencies on meth-
ods of improving health service pro-
grams to meet the needs of urban Indi-
ans; and

(9) Prove or contract for health care
services to urban Indians where local
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health delivery resources are not avail-
able, not accessible, or not acceptable
to the urban Indians to be served.

(b) Contracts with urban Indian orga-
nizations pursuant to this title shall be
in accordance with all Federal con-
tracting laws and regulations except
that, in the discretion of the Secretary,
such contracts may be negotiated with-
out advertising and need not conform
to the provisions of the Act of August
24, 1935 as amended, (The Miller Act, 40
U.S.C. 270a et seqg. which is concerned
with bonding requirements).

(c) Payments under contracts may be
made in advance or by way of reim-
bursement and in such installments
and on such conditions as the Sec-
retary deems necessary to carry out
the purposes of title V of the Act.

(d) Notwithstanding any provision of
law to the contrary, the Secretary
may, at the request or consent of an
urban Indian organization, revise or
amend any contract made by him with
such organization pursuant to this sub-
division as necessary to carry out the
purposes of title V of this Act: Pro-
vided, however, that whenever an
urban Indian organization requests ret-
rocession of the Secretary for any such
contract, retrocession shall become ef-
fective upon a date specified by the
Secretary not more than one hundred
and twenty days from the date of the
request by the organization or at such
later date as may be mutually agreed
to by the Secretary and the organiza-
tion.

(e) In connection with any contract
made pursuant to this subdivision, the
Secretary may permit an urban Indian
organization to utilize, in carrying out
such contract, existing facilities owned
by the Federal Government within his
jurisdiction under such terms and con-
ditions as may be agreed upon for their
use and maintenance.

§36.351 Application and selection.

(a) Proposals for contracts under this
subdivision shall be submitted in such
form and manner and at such time as
the Secretary acting through the Serv-
ice may prescribe.

(b) The Secretary, acting through the
Service shall select urban Indian orga-
nizations with which to contract under
this subdivision whose proposals will in
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his judgment best promote the pur-
poses of title V of the Act taking into
consideration the following factors:

(1) The extent of the unmet health
care needs of the urban Indians in the
urban center involved determined on
the basis of the latest available statis-
tics on disease incidence and preva-
lence, life expectancy, infant mor-
tality, dental needs, housing condi-
tions, family income, unemployment
statistics, etc.

(2) The wurban
which is to receive assistance
following order of priority:

(1) 9,000 or more;

(ii) 4,500 to 9,000;

(iii) 3,000 to 4,500;

(iv) 1,000 to 3,000;

(v) Under 1,000.

(3) The relative accessibility which
the urban Indian population to be
served has to health care services, in
the urban center. Factors to be consid-
ered in determining relative accessi-
bility include:

(i) Cultural barriers;

(ii) Discrimination against Indians;

(iii) Inability to pay for health care;

(iv) Lack of facilities which provide
free care to indigent persons;

(v) Lack of state or local health pro-
grams;

(vi) Technical barriers created by
State and local health agencies;

(vii) Availability of transportation to
health care services;

(viii) Distance between Indian resi-
dences and the nearest health care fa-
cility.

(4) The extent to which required ac-
tivities under §36.350(a) of this subdivi-
sion would duplicate any previous or
current public or private health serv-
ices projects in the urban center funded
by another source. Factors to be con-
sidered in determining duplication in-
clude:

(i) Urban Indian utilization of exist-
ing health services funded by other
sources;

(if) Urban Indian utilization of exist-
ing health services delivered by an
urban Indian organization funded by
other sources.

(5) The appropriateness and likely ef-
fectiveness of the activities required in
§36.350(a) of this subdivision in the
urban center involved.

Indian population
in the
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(6) The capability of the applicant
urban Indian organization to perform
satisfactorily the activities required in
§36.350(a) of this subdivision and to
contract with the Secretary.

(7) The extent of existing or likely fu-
ture participation in the activities re-
quired in §36.350(a) of this subdivision
by appropriate health and health re-
lated Federal, State, local, and other
resource agencies.

(8) Whether the city has an existing
urban Indian health program.

(9) The applicant organization’s
record of performance, if any, in regard
to any of the activities required in
§36.350(a) of this subdivision.

(10) Letters demonstrating local sup-
port for the applicant organization
from both the Indian and non-Indian
communities in the urban center in-
volved.

[42 FR 59646, Nov. 18, 1977; 42 FR 61861, Dec.
7, 1977]

§36.352 Fair and uniform provision of
services.

Contracts with urban Indian organi-
zations under this subdivision shall in-
corporate the following clause:

The Contractor agrees, consistent
with medical need, and the efficient
provision of medical services to make
no discriminatory distinctions against
Indian patients or beneficiaries of this
contract which are inconsistent with
the fair and uniform provision of serv-
ices.

§36.353 Reports and records.

For each fiscal year during which an
urban Indian organization receives or
expends funds pursuant to a contract
under this title, such organization
shall submit to the Secretary a report
including information gathered pursu-
ant to §36.350(a) (7) and (8) of this sub-
division, information on activities con-
ducted by the organization pursuant to
the contract, an accounting of the
amounts and purposes for which Fed-
eral funds were expended, and such
other information as the Secretary
may request. The reports and records
of the urban Indian organization with
respect to such contract shall be sub-
ject to audit by the Secretary and the
Comptroller General of the United
States.

§36.370

SUBDIVISION J-7—LEASES WITH INDIAN
TRIBES

§36.360 Leases with Indian tribes.

(@) Any land or facilities otherwise
authorized to be acquired, constructed,
or leased to carry out the purposes of
the Act may be leased or subleased
from Indian tribes for periods not in
excess of twenty years.

(b) Leases entered into pursuant to
paragraph (a) shall be subject to the re-
quirements of section 322 of the Econ-
omy Act (40 U.S.C. 278a), which limits
expenditures for rent and alterations,
improvements and repairs on leased
buildings.

SUBDIVISION J-8—HEALTH PROFESSIONS
PREGRADUATE SCHOLARSHIP PROGRAM
FOR INDIANS

SOURCE: 49 FR 7381, Feb. 29, 1984, unless
otherwise noted.

§36.370 Pregraduate
grants.

(a) Pregraduate scholarship grants
may be awarded under this subdivision
and section 103 of the Act for the pe-
riod (not to exceed four academic
years) necessary to complete a recipi-
ent’s pregraduate education leading to

scholarship

a baccalaureate degree in a
premedicine, preoptometry,
predentistry, preosteopathy,

preveterinary medicine, or prepodiatry
curriculum or equivalent.

(b) Students enrolled in accredited
health professional or allied health
professional programs which lead to
eligibility for licensure, certification,
registration or other types of creden-
tials required for the practice of a
health or allied health profession are
ineligible for scholarships under this
subdivision. Examples of health profes-
sions and allied health professions that
will not be considered for funding in-
clude but are not limited to: nursing,
audiology, medical technology, dental
hygiene, dental technicians, engineer-
ing, radiologic technology, dietitian,
nutritionist, social work, health edu-
cation, physical therapy, occupational
therapy and pharmacy. Scholarships
for students in these programs are pro-
vided under Subdivision J-4 of this sub-
part.
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§36.371 Eligibility.

To be eligible for a pregraduate
scholarship grant under this subdivison
an applicant must:

(a) Be an Indian;

(b) Have successfully completed high
school education or high school equiva-
lency;

(c) Have demonstrated to the satis-
faction of the Secretary the desire and
capability to successfully complete
courses of study in a pregraduate edu-
cation program meeting the criteria in
§36.370;

(d) Be accepted for enrollment in or
be enrolled in any accredited
pregraduate education curriculum
meeting the criteria in §36.370 of this
subdivision; and

(e) Be a citizen of the United States.

§36.372 Application and selection.

(a) An application for a pregraduate
scholarship grant under this subdivi-
sion shall be submitted in such form
and at such time as the Secretary may
prescribe. However, an application
must indicate:

(1) The pregraduate program in which
the applicant is or wishes to enter, and

(2) Whether the applicant intends to
provide health services to Indians upon
completion of health professions edu-
cation or training by serving as de-
scribed in §36.332 or otherwise as indi-
cated on the application.

(b) Within the limits of available
funds, the Director, IHS, shall make
pregraduate scholarship grant awards
for a period not to exceed four aca-
demic years of an individual’'s
pregraduate education to eligible appli-
cants taking into consideration:

(1) Academic performance;

(2) Work experience;

(3) Faculty or employer recommenda-
tion;

(4) Stated reasons for asking for the
scholarship; and

(5) The relative needs of the IHS and
Indian health organizations for persons
in specific health professions.

(Approved by the Office of Management and
Budget under control number 0915-0080)
§36.373 Scholarship and tuition.

(a) Scholarship grant awards under
this subdivision shall consist of:
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(1) A stipend of $400 per month ad-
justed in accordance with paragraph (c)
of this section; and

(2) An amount determined by the
Secretary for transportation, tuition,
fees, books, laboratory expenses and
other necessary educational expenses.

(b) The portion of the scholarship for
the costs of tuition and fees as indi-
cated in the grant award will be paid
directly to the school upon receipt of
an invoice from the school. The stipend
and remainder of the scholarship grant
award will be paid monthly to the
grantee under the conditions specified
in the grant award.

() The amount of the monthly sti-
pend specified in paragraph (a)(1) of
this section shall be adjusted by the
Secretary for each academic year end-
ing in a fiscal year beginning after Sep-
tember 30, 1978, by an amount (rounded
down to the next lowest multiple of $1)
equal to the amount of such stipend
multiplied by the overall percentage
(as set forth in the report transmitted
to the Congress under section 5305 of
title 5, United States Code) of the ad-
justment in the rates of pay under the
General Schedule made effective in the
fiscal year in which such academic
year ends.

§36.374 Availability of list of recipi-
ents.

The IHS will provide to any person
requesting it a list of the recipients of
scholarship grants under this subdivi-
sion, including the school attended and
tribal affiliation of each recipient.

PART 36a—INDIAN HEALTH

Subpart A—Purpose

Sec.
36a.1 Purpose of the regulations.
36a.2 Administrative instructions.

Subpart B—What Services are Available
and Who is Eligible to Receive Care?

36a.10 Definitions.

36a.11 Services available.

36a.12 Persons to whom health services will
be provided.

36a.13 Authorization for
services.

36a.14 Reconsideration and appeals.

36a.15 Health Service Delivery Areas.

contract health
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36a.16 Beneficiary ldentification Cards and
verification of tribal membership.

Subpart C [Reserved]

Subpart D—Transition Provisions

36a.31
36a.32

Transition period.

Delayed implementation.

36a.33 Grace period.

36a.34 Care and treatment of people losing
eligibility.

Subpart E—Preference in Employment

36a.41 Definitions.

36a.42 Appointment actions.

36a.43 Application procedure for preference
eligibility.

Subpart F—Abortions and Related Medical
Services in Indian Health Service Fa-

cilities and Indian Health Service Pro-
grams

36a.51
36a.52

Applicability.

Definitions.

36a.53 General rule.

36a.54 Life of the mother would be endan-
gered.

36a.55 Drugs and devices and termination of
ectopic pregnancies.

36a.56 Recordkeeping requirements.

36a.57 Confidentiality.

Subpart G—Residual Status

36.61 Payor of last resort.

AUTHORITY: Sec. 3, 68 Stat. 674; 42 U.S.C.
2003, 42 Stat. 208, sec. 1, 68 Stat. 674; 25 U.S.C.
13, 42 U.S.C. 2001, unless otherwise noted.

EFFECTIVE DATE NOTE: At 64 FR 58318,
58319, Oct. 28, 1999, as corrected at 65 FR
53914, Sept. 6, 2000, Subparts A-G of part 36
were redesignated as part 36a and suspended
indefinitely, effective Oct. 28, 1999.

Subpart A—Purpose

§36a.1 Purpose of the regulations.

These regulations establish general
principles and program requirements
for carrying out the Indian health pro-
gram.

[46 FR 40692, Aug. 11, 1981. Redesignated at 52
FR 35048, Sept. 16, 1987]

§36a.2 Administrative instructions.

The Service periodically issues ad-
ministrative instructions to its officers
and employees which are primarily
found in the Indian Health Service
Manual and the Area Office and Pro-
gram Office supplements. These in-

§36a.10

structions are operating procedures to
assist officers and employees in car-
rying out their responsibilities, and are
not regulations establishing program
requirements which are binding upon
members of the general public.

[46 FR 40692, Aug. 11, 1981. Redesignated at 52
FR 35048, Sept. 16, 1987]

Subpart B—What Services are
Available and Who is Eligible
to Receive Care?

§36a.10 Definitions.

As used in this subpart:

Appropriate ordering official means,
unless otherwise specified by contract
with the health care facility or pro-
vider or by a contract with a tribe or
tribal organization, the ordering offi-
cial for the Service Unit in which the
individual requesting contract health
services or on whose behalf the services
are requested, resides.

Area Director means the Director of
an Indian Health Service Area Office
designated for purposes for administra-
tion of Indian Health Service Pro-
grams.

Contract health services means health
services provided at the expense of the
Indian Health Service from public or
private medical or hospital facilities
other than those of the Service or
those funded by the Service.

Emergency means any medical condi-
tion for which immediate medical at-
tention is necessary to prevent the
death or serious impairment of the
health of an individual.

Health Service Delivery Area means a
geographic area designated pursuant to
§36.15 of this subpart.

Indian tribe means any Indian tribe,
band, nation, or other organized group
or community, including any Alaska
Native village or regional or village
corporation as defined in or established
pursuant to the Alaska Native Claims
Settlement Act, 43 U.S.C. 1601 et. seq.,
which is recognized as eligible for the
special programs and services provided
by the United States to Indians be-
cause of their status as Indians.

Reservation means any Federally rec-
ognized Indian tribe’s reservation,
Pueblo, or colony, including former
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reservations in Oklahoma, Alaska Na-
tive regions established pursuant to
the Alaska Native Claims Settlement
Act (43 U.S.C. 1601 et seq.), and Indian
allotments if considered reservation
land by the Bureau of Indian Affairs.

Reside means living in a locality with
the intent to make it a fixed and a per-
manent home. The following persons
will be deemed residents of the Health
Service Delivery Area:

(1) Students who are temporarily ab-
sent from the Health Service Delivery
Area during full time attendance at
programs of vocational, technical, or
academic education including normal
school breaks;

(2) Persons who are temporarily ab-
sent from the Health Service Delivery
Area for purposes of travel or employ-
ment (such as seasonal or migratory
workers);

(3) Indian children placed in foster
care outside the Health Service Deliv-
ery Area by order of a court of com-
petent jurisdiction and who were resi-
dents within the Health Service Deliv-
ery Area at the time of the court order.

Secretary means the Secretary of
Health and Human Services and any
other officer or employee of the De-
partment of Health and Human Serv-
ices to whom the authority involved
has been delegated.

Service means the Indian Health Serv-
ice.

Service Unit Director means the Direc-
tor of Indian Health Service programs
for a designated geographical or tribal
area of responsibility or the equivalent
official of a contractor administering
an IHS program.

[52 FR 35048, Sept. 16, 1987, as amended at 55
FR 4609, Feb. 9, 1990]

§36a.11 Services available.

(a) Type of services that may be avail-
able. Services for the Indian commu-
nity served by the local facilities and
program may include hospital and
medical care, dental care, public health
nursing and preventive care including
immunizations, and health examina-
tion of special groups such as school
children.

(b) Where services are available. Avail-
able services will be provided at hos-
pitals and clinics of the Service, and at
contract facilities (including tribal fa-
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cilities under contract with the Serv-
ice).

(c) Determination of what services are
available. The Service does not provide
the same health services in each area
served. The services provided to any
particular Indian community will de-
pend upon the facilities and services
available from sources other than the
Service and the financial and personnel
resources made available to the Serv-
ice.

(d) Priorities when funds, facilities, or
personnel are insufficient to provide the
indicated volume of services. Priorities
for care and treatment, as among indi-
viduals who are within the scope of the
program, will be determined on the
basis of relative medical need and ac-
cess to other arrangements for obtain-
ing the necessary care.

[46 FR 40692, Aug. 11, 1981, as amended at 52
FR 35048, Sept. 16, 1987]

§36a.12 Persons to whom health serv-
ices will be provided.

(a) Subject to the requirements of
this subpart, the Indian Health Service
will provide direct services at its facili-
ties, and contract health services, as
medically indicated, and to the extent
that funds and resources allocated to
the particular Health Service Delivery
Area permit, to persons of Indian or
Alaska Native descent who:

(1) Are members of a federally recog-
nized Indian tribe; and

(2) Reside within a Health Service
Delivery Area designated under §36a.15;
or

(3) Are not members of a federally
recognized Indian tribe but are the nat-
ural minor children (18 years old or
under) of a member of a Federally rec-
ognized tribe and reside within a
Health Service Delivery Area des-
ignated under §36a.15.

(b) Subject to the requirements of
this subpart, the Indian Health Service
will also provide direct services at its
facilities and, except where otherwise
provided, contract health services, as
medically indicated and to the extent
that funds and resources allocated to
the particular Health Service Delivery
Area permit, to people in the cir-
cumstances listed below:

(1) To persons who meet the eligi-
bility criteria in paragraph (a) of this
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section except for the residency re-
quirement, who formerly resided with-
in a Health Service Delivery area des-
ignated under §36a.15, and who present
themselves to any Indian Health Serv-
ice or Indian Health Service funded fa-
cility (and to minor children of such
persons if the children meet the eligi-
bility criteria in paragraph (a) of this
section except for the residency re-
quirement). Contract health services
may not be authorized for these indi-
viduals;

(2) To a non-Indian woman pregnant
with an eligible Indian’s child but only
during the period of her pregnancy
through post-partum (generally about 6
weeks after delivery). In cases where
the woman is not married to the eligi-
ble Indian under applicable state or
tribal law, paternity must be acknowl-
edged in writing by the Indian or deter-
mined by order of a court of competent
jurisdiction;

(3) To non-Indian members of an eli-
gible Indian’s household if the medical
officer in charge determines that the
health services are necessary to con-
trol acute infectious disease or a public
health hazard; and

(4) To an otherwise eligible person for
up to 90 days after the person ceases to
reside in a Health Service Delivery
Area when the Service Unit Director
has been notified of the move.

(c) Contract health services will not
be authorized when and to the extent
that Indian Health Service or Indian
Health Service funded facilities are
available to provide the needed care.
When funds are insufficient to provide
the volume of contract health services
needed by the service population, the
Indian Health Service shall determine
service priorities on the basis of med-
ical need.

(d) The Indian Health Service may
provide direct services at its facilities
on a fee-for-service basis to persons
who are not beneficiaries under para-
graphs (a) and (b) of this section under
a number of authorities including the
following:

(1) In emergencies under section
322(b) of the Public Health Service Act,
42 U.S.C. 249(b), and 42 CFR 32.111 of the
regulations;

(2) To Public Health Service and
other Federal beneficiaries under Econ-

§36a.13

omy Act (31 U.S.C. 1535) arrangements
to the extent that providing services
does not interfere with or restrict the
provision of services to Indian and
Alaska Native beneficiaries; and

(3) To non-beneficiaries residing
within the Health Service Delivery
Area when approved by the tribe or
tribes located on the reservation but
only to the extent that providing serv-
ices does not interfere with or restrict
the provision of services to Indian and
Alaska Native beneficiaries.

(Approved by the Office of Management and
Budget under control number 0915-0107)

[52 FR 35048, Sept. 16, 1987, as amended at 55
FR 4609, Feb. 9, 1990; 65 FR 53914, Sept. 6,
2000]

§36a.13 Authorization for contract

health services.

(a) No payment will be made for med-
ical care and services obtained from
non-Service providers or in non-Service
facilities unless the applicable require-
ments of paragraphs (b) and (c) below
have been met and a purchase order for
the care and services has been issued
by the appropriate ordering official to
the medical care provider.

(b) In non-emergency cases, a sick or
disabled Indian, or an individual or
agency acting on behalf of the Indian,
or the medical care provider shall,
prior to the provision of medical care
and services, notify the appropriate or-
dering official of the need for services
and supply information that the order-
ing official deems necessary to deter-
mine the relative medical need for the
services and the individual’s eligi-
bility. The requirement for notice prior
to providing medical care and services
under this paragraph may be waived by
the ordering official if:

(1) Such notice and information is
provided within 72 hours after the be-
ginning of treatment or admission to a
health care facility; and

(2) The ordering official determines
that giving of notice prior to obtaining
the medical care and services was im-
practicable or that other good cause
exists for the failure to provide prior
notice.

(c¢) In emergency cases, a sick or dis-
abled Indian, or an individual or agen-
cy acting on behalf of the Indian, or
the medical care provider shall, within
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72 hours after the beginning of treat-
ment for the condition or after admis-
sion to a health care facility notify the
appropriate ordering official of the fact
of the admission or treatment, to-
gether with information necessary to
determine the relative medical need for
the services and the eligibility of the
Indian for the services. The 72-hour pe-
riod may be extended if the ordering of-
ficial determines that notification
within the prescribed period was im-
practicable or that other good cause
exists for the failure to comply.

[43 FR 34654, Aug. 4, 1978. Redesignated at 52
FR 35048, Sept. 16, 1987]

§36a.14 Reconsideration and appeals.

(a) Any person who has applied for
and been denied health services or eli-
gibility by the Indian Health Service or
by any contractor contracting to ad-
minister an Indian Health Service pro-
gram or portion of a program, includ-
ing tribes and tribal organizations con-
tracting under the Indian Self-Deter-
mination Act, shall be notified of the
denial in writing together with a state-
ment of all the reasons for the denial.
The notice shall advise the applicant
that within 30 days from the receipt of
the notice the applicant.

(b) If the original decision is affirmed
on reconsideration, the applicant shall
be so notified in writing and advised
that an appeal may be taken to the
area or program director within 30 days
of receipt of the notice of the reconsid-
ered decision. The appeal shall be in
writing and shall set forth the grounds
supporting the appeal.

(c) If the original or reconsidered de-
cision is affirmed on appeal by the area
or program director, the applicant
shall be so notified in writing and ad-
vised that a further appeal may be
taken to the Director, Indian Health
Service, within 30 days of receipt of the
notice. The appeal shall be in writing
and shall set forth the grounds sup-
porting the appeal. The decision of the
Director, Indian Health Service, shall
constitute final administrative action.

(Approved by the Office of Management and
Budget under control number 0915-0107)

[43 FR 34654, Aug. 4, 1978. Redesignated and
amended at 52 FR 35048, 35049, Sept. 16, 1987]
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§36a.15 Health Service Delivery Areas.

(@) The Indian Health Service will
designate and publish as a notice in the
FEDERAL REGISTER specific geographic
areas within the United States includ-
ing Federal Indian reservations and
areas surrounding those reservations
as Health Service Delivery Areas.

(b) The Indian Health Service may,
after consultation with all the Indian
tribes affected, redesignate the bound-
aries of any Health Service Delivery
Area followed by publication of a no-
tice in the FEDERAL REGISTER. Any re-
designation of a Health Service Deliv-
ery area will include the reservation,
and those areas close to the reserva-
tion boundaries which can reasonably
be considered part of the reservation
service area based on consideration of
the following factors:

(1) The number of persons residing in
the off-reservation area who would be
eligible under §36a.12(a) (1) and (3).

(2) The number of persons residing in
the off-reservation area who have tra-
ditionally received health services
from the Indian Health Service and
whose eligibility for services would be
affected;

(3) The geographic proximity of the
off-reservation area to the reservation;
and

(4) Whether the Indians residing in
the off-reservation area can be ex-
pected to need and to use health serv-
ices provided by the Indian Health
Service given the alternate resources
(health facilities and payment sources)
available and accessible to them.

(c) Notwithstanding paragraphs (a)
and (b) of this section, the Indian
Health Service may designate States,
subdivisions of States such as counties
or towns, or other identifiable geo-
graphic areas such as census divisions
or zip code areas, as Health Service De-
livery Areas where reservations are
nonexistent, or so small and scattered
and the eligible Indian population so
widely dispersed that it is inappro-
priate to use reservations as the basis
for defining the Health Service Deliv-
ery Area.

(d) Any Indian tribal government
may request a change in the bound-
aries of the Health Service Delivery
Area. Such a request should be sup-
ported by documentation related to the
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factors for consideration set out in
paragraph (b) of this section and shall
include documentation of any con-
sultation with or notification of other
affected or nearby tribes. The request
shall be submitted to the appropriate
Area Director(s) who shall afford all In-
dian tribes affected the opportunity to
express their views orally and in writ-
ing. The Area Director(s) shall then
submit the request, including all com-
ments, together with the Area’s rec-
ommendation and independent findings
or verification of the factors set out in
paragraph (b) of this section, to the In-
dian Health Service Director or to the
Director’s designee for the Indian
Health Service decision. The decision
of the Indian Health Service Director
or the Director’s designee shall con-
stitute final agency action on the
tribe’s request. Changes in the bound-
aries of Health Service Delivery Areas
will be published in the FEDERAL REG-
ISTER.

(Approved by the Office of Management and
Budget under control number 0915-0107)

[52 FR 35049, Sept. 16, 1987, as amended at 65
FR 53914, Sept. 6, 2000]

§36a.16 Beneficiary Identification
Cards and verification of tribal
membership.

(@) The Indian Health Service will
issue Beneficiary ldentification Cards
as evidence of beneficiary status to
persons who are currently eligible for
services under §36a.12(a). Persons re-
questing Beneficiary Identification
Cards must submit or have on file evi-
dence satisfactory to the Indian Health
Service of tribal membership and resi-
dence within a Health Service Delivery
Area. The absence of a Beneficiary
Identification Card will not preclude
an otherwise eligible Indian from ob-
taining services though it may delay
the administrative determination that
an individual is eligible for services on
a no charge basis.

(b) For establishing eligibility or ob-
taining a Beneficiary Identification
Card, applicants must demonstrate
that they are members of a federally
recognized tribe. Membership in a fed-
erally recognized tribe is to be deter-
mined by the individual tribe or the
Bureau of Indian Affairs. Therefore,
the Indian Health Service will recog-
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nize two methods of demonstrating
tribal membership:

(1) Documentation that the applicant
meets the requirements of tribal mem-
bership as prescribed by the charter,
articles of incorporation, or other legal
instruments or traditional processes of
the tribe and has been officially des-
ignated a tribal member by an author-
ized tribal official or body; or

(2) Certification of tribal enrollment
or membership by the Secretary of the
Interior acting through the Bureau of
Indian Affairs.

(c) Demonstrating membership in a
federally recognized tribe is the re-
sponsibility of the applicant. However,
the Indian Health Service may consult
with the appropriate tribe or the Bu-
reau of Indian Affairs on outstanding
questions regarding an applicant’s trib-
al membership if the Indian Health
Service has some documentation that
it believes may be helpful to the tribe
or the Bureau of Indian Affairs in mak-
ing their determination.

(Approved by the Office of Management and
Budget under control number 0915-0107)

[50 FR 35050, Sept. 16, 1987, as amended at 65
FR 53914, Sept. 6, 2000]

Subpart C [Reserved]
Subpart D—Transition Provisions

SOURCE: 52 FR 35050, Sept. 16, 1987, unless
otherwise noted.

§36a.31 Transition period.

(a) The transition period for full im-
plementation of the new eligibility reg-
ulations consists of three parts;

(1) A six month delayed implementa-
tion;

(2) A six month grace period; and

(3) A health care continuity period
determined by medical factors.

§36a.32 Delayed implementation.

(@) The eligibility requirements in
subparts A and B of this part become
effective March 16, 1988.

(b) During the six month delayed im-
plementation period the former eligi-
bility regulations will apply.
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§36a.33 Grace period.

(a) Upon the effective date referred
to in §36a.32(a), individuals who would
lose their eligibility under the new
eligilibity regulations published on
September 16, 1987, and who have made
use of an Indian Health Service of In-
dian Health Service funded service
within three years prior to September
16, 1987 (date of publication of the new
eligibility regulations) shall retain
their eligibility for a six month grace
period ending September 16, 1988. Dur-
ing this grace period such individual’s
eligibility will continue to be deter-
mined under the former regulations ex-
cept that the new residency require-
ments established by subparts A and B
must be met for the individual to be el-
igible.

(b) All individuals who receive serv-
ices during the grace period based on
paragraph (a) of this section and whose
eligibility will terminate on September
16, 1988, shall be notified in writing
that after September 16, 1988 they will
no longer the eligible for services as In-
dian Health Service beneficiaries. Such
written notice should include an expla-
nation of their appeal rights as pro-
vided in §36a.14 of the part. These pa-
tients shall be offered assistance in lo-
cating other health care providers and
medical assistance programs.

[52 FR 35050, Sept. 16, 1987, as amended at 65
FR 53914, Sept. 6, 2000]

§36a.34 Care and treatment of people
losing eligibility.

(a) Individuals who lose their eligi-
bility on September 16, 1988, (end of the
grace period) and on that date are ac-
tively undergoing treatment may still
be provided services for a limited pe-
riod in the following circumstances;

(1) Inpatients in IHS and IHS funded
facilities and those receiving inpatient
care under contract, including contract
health services, may continue to re-
ceive such care and necessary follow-up
services at Indian Health Service ex-
pense until the need for hospitalization
and follow-up services has ended as de-
termined by the responsible Indian
Health Service or tribal physician, all
other conditions being met including
medical priorities;
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(2) Those actively undergoing a
course of outpatient treatment either
in Indian Health Service and Indian
Health Service funded facilities or
through contract health services, ter-
mination of which would impair the
health of the individual patient, may
continue to receive the treatment at
Indian Health Service expense for a
reasonable length of time, until the
course of treatment reaches a point
where it may safely be terminated or
the patient transferred to other pro-
viders as determined by the responsible
Indian Health Service or tribal physi-
cian, all other conditions being met in-
cluding medical priorities.

(3) Those under treatment for chronic
degenerative conditions may be pro-
vided additional treatment at Indian
Health Service expense for no longer
than 1 year beyond the end of the grace
period notwithstanding any determina-
tion that it was otherwise safe to
transfer treatment to other providers,
all other conditions being met includ-
ing medical priorities.

(b) All patients receiving care under
paragraph (a) of this section shall be
notified in writing that, after discharge
from care provided under any of the
above circumstances, they will no
longer be eligible for services as Indian
Health Service beneficiaries. Such no-
tice shall include an explanation of
their appeal rights as provided in
§36a.14 of this part. These patients
shall be offered assistance in locating
other health care providers and med-
ical assistance programs.

[52 FR 35050, Sept. 16, 1987, as amended at 65
FR 53914, Sept. 6, 2000]

Subpart E—Preference in
Employment

AUTHORITY: 25 U.S.C. 44, 45, 46 and 472; Pub.
L. 83-568, 42 U.S.C. 2003.

§36a.41 Definitions.

For purposes of making appoint-
ments to vacancies in all positions in
the Indian Health Service a preference
will be extended to persons of Indian
descent who are:

(a) Members of any recognized Indian
tribe now under Federal jurisdiction;
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(b) Descendants of such members who
were, on June 1, 1934, residing within
the present boundaries of any Indian
reservation;

(c) All others of one-half or more In-
dian blood of tribes indigenous to the
United States;

(d) Eskimos and other aboriginal peo-
ple of Alaska; or

(e) Until January 4, 1990 or until the
Osage Tribe has formally organized,
whichever comes first, a person of at
least one-quarter degree Indian ances-
try of the Osage Tribe of Indians,
whose rolls were closed by an act of
Congress.

[43 FR 29783, July 11, 1978, as amended at 54
FR 48246, Nov. 22, 1989]

§36a.42 Appointment actions.

(a) Preference will be afforded a per-
son meeting any one of the definitions
of §36a.41 whether the placement in the
position involves initial appointment,
reappointment, reinstatement, trans-
fer, reassignment, promotion, or any
other personnel action intended to fill
a vacancy.

(b) Preference eligibles may be given
a schedule A excepted appointment
under 5 CFR 213.3116(b)(8). If the indi-
viduals are within reach on a Civil
Service Register, they may be given a
competitive appointment.

[43 FR 29783, July 11, 1978, as amended at 65
FR 53914, Sept. 6, 2000]

§36a.43 Application procedure for

preference eligibility.

To be considered a preference eligi-
ble, the person must submit with the
employment application a Bureau of
Indian Affairs certification that the
person is an Indian as defined by
§36a.41 except that an employee of the
Indian Health Service who has a cer-
tificate of preference eligibility on file
in the Official Personnel Folder is not
required to resubmit such proof but
may instead include a statement on
the application that proof of eligibility
is on file in the Official Personnel
Folder.

[43 FR 29783, July 11, 1978, as amended at 65
FR 53914, Sept. 6, 2000]

§360.55

Subpart F—Abortions and Related
Medical Services in Indian
Health Service Facilities and
Indian Health Service Pro-
grams

AUTHORITY: Sec. 1, 42 Stat. 208, 25 U.S.C. 13;
sec. 1, 68 Stat. 674, 42 U.S.C. 2001; sec. 3, 68
Stat. 674, 42 U.S.C. 2003.

SOURCE: 47 FR 4018, Jan. 27, 1982, unless
otherwise noted.

§36a.51 Applicability.

This subpart is applicable to the use
of Federal funds in providing health
services to Indians in accordance with
the provisions of subparts A, B, C, H, |
and J of this part.

§36a.52 Definitions.

As used in this subpart:

Physician means a doctor of medicine
or osteopathy legally authorized to
practice medicine and surgery at an In-
dian Health Service or tribally run fa-
cility, or by the State in which he or
she practices.

§36a.53 General rule.

Federal funds may not be used to pay
for or otherwise provide for abortions
in the programs described in §36a.51,
except under the Circumstances
discribed in §36a.54.

[47 FR 4018, Jan. 27, 1982, as amended at 65
FR 53914, Sept. 6, 2000]

§36a.54 Life of the mother would be
endangered.

Federal funds are available for an
abortion when a physician has found
and so certified in writing to the appro-
priate tribal or other contracting orga-
nization, or service unit or area direc-
tor, that “‘on the basis of my profes-
sional judgement the life of the mother
would be endangered if the fetus were
carried to term.” The certification
must contain the name and address of
the patient.

§36a.55 Drugs and devices and termi-
nation of ectopic pregnancies.

Federal funds are available for drugs
or devices to prevent implantation of
the fertilized ovum, and for medical
procedures necessary for the termi-
nation of an ectopic pregnancy.
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§36a.56 Recordkeeping requirements.

Documents required by §36a.54 must
be maintained for three years pursuant
to the retention and custodial require-
ments for records at 45 CFR 74.20 et seq.

[47 FR 4018, Jan. 27, 1982, as amended at 65
FR 53914, Sept. 6, 2000]

§36a.57 Confidentiality.

Information which is acquired in con-
nection with the requirements of this
subpart may not be disclosed in a form
which permits the identification of an
individual without the individual’s
consent, except as may be necessary
for the health of the individual or as
may be necessary for the Secretary to
monitor Indian Health Service program
activities. In any event, any disclosure
shall be subject to appropriate safe-
guards which will minimize the likeli-
hood of disclosures of personal infor-
mation in identifiable form.

Subpart G—Residual Status

§36a.61 Payor of last resort.

(@) The Indian Health Service is the
payor of last resort of persons defined
as eligible for contract health services
under these regulations, notwith-
standing any State or local law or reg-
ulation to the contrary.

(b) Accordingly, the Indian Health
Service will not be responsible for or
authorize payment for contract health
services to the extent that:

(1) The Indian is eligible for alternate
resources, as defined in paragraph (c),
or

(2) The Indian would be eligible for
alternate resources if he or she were to
apply for them, or

(3) The Indian would be eligible for
alternate resources under State or
local law or regulation but for the Indi-
an’s eligibility for contract health
services, or other health services, from
the Indian Health Service or Indian
Health Service funded programs.

(c) Alternate resources means health
care resources other than those of the
Indian Health Service. Such resources
include health care providers and insti-
tutions, and health care programs for
the payment of health services includ-
ing but not limited to programs under
title XVIII and XIX of the Social Secu-
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rity Act (i.e., Medicare, Medicaid),
State or local health care programs
and private insurance.

[55 FR 4609, Feb. 9, 1990]

PART 37—SPECIFICATIONS FOR
MEDICAL EXAMINATIONS OF
UNDERGROUND COAL MINERS

Subpart—Chest Roentgenographic
Examinations
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AUTHORITY: Sec. 203, 83 Stat. 763; 30 U.S.C.
843, unless otherwise noted.

SOURCE: 43 FR 33715, Aug. 1, 1978, unless
otherwise noted.

Subpart—Chest
Roentgenographic Examinations

§37.1 Scope.

The provisions of this subpart set
forth the specifications for giving, in-
terpreting, classifying, and submitting
chest roentgenograms required by sec-
tion 203 of the act to be given to under-
ground coal miners and new miners.

§387.2 Definitions.

Any term defined in the Federal Mine
Safety and Health Act of 1977 and not
defined below shall have the meaning
given it in the act. As used in this sub-
part:

(a) Act means the Federal Mine Safe-
ty and Health Act of 1977 (30 U.S.C. 801,
et seq.).

(b) ALOSH means the Appalachian
Laboratory for Occupational Safety
and Health, Box 4258, Morgantown, WV
26505. Although the Division of Res-
piratory Disease Studies, National In-
stitute for Occupational Safety and
Health, has programmatic responsi-
bility for the chest roentgenographic
examination program, the Institute’s
facility in Morgantown—ALOSH—is
used throughout this subpart in refer-
ring to the administration of the pro-
gram.

(c) Chest roentgenogram means a sin-
gle posteroanterior roentgenographic
projection or radiograph of the chest at
full inspiration recorded on
roentgenographic film.

(d) Convenient time and place with re-
spect to the conduct of any examina-
tion under this subpart means that the
examination must be given at a reason-
able hour in the locality in which the
miner resides or a location that is
equally accessible to the miner. For ex-
ample, examinations at the mine dur-
ing, immediately preceding, or imme-
diately following work and a ‘‘no ap-
pointment” examination at a medical
facility in a community easily acces-
sible to the residences of a majority of
the miners working at the mine, shall

§37.2

be considered of equivalent conven-
ience for purposes of this paragraph.

(e) Institute and NIOSH mean the Na-
tional Institute for Occupational Safe-
ty and Health Center for Disease Con-
trol, Public Health Service, Depart-
ment of Health and Human Services.

(f) ILO-U/C Classification means the
classification of radiographs of the
pneumoconioses devised in 1971 by an
international committee of the Inter-
national Labor Office and described in
“Medical Radiography and Photog-
raphy,” volume 48, No. 3, December
1972. “ILO Classification” means the
classification of radiographs of the
pneumoconioses revised in 1980 by an
international committee of the Inter-
national Labor Office and described in
“Medical Radiography and Photog-
raphy” volume 57, No. 1, 1981, and in
ILO publication 22 (revised 1980) from
the ILO Occupational Safety and
Health Series.

(9) Miner means any individual in-
cluding any coal mine construction
worker who is working in or at any un-
derground coal mine, but does not in-
clude any surface worker who does not
have direct contact with underground
coal mining or with coal processing op-
erations.

(h) Operator means any owner, lessee,
or other person who operates, controls,
or supervises an underground coal mine
or any independent contractor per-
forming services or construction at
such mine.

(i) Panel of ‘B’ Readers means the U.S.
Public Health Service Consultant
Panel of “‘B’’ Readers, c/o ALOSH, P.O.
Box 4258, Morgantown, WV 26505.

(J) Preemployment physical examination
means any medical examination which
includes a chest roentgenographic ex-
amination given in accordance with
the specifications of this subpart to a
person not previously employed by the
same operator or at the same mine for
which that person is being considered
for employment.

(k) Secretary means the Secretary of
Health and Human Services and any
other officer or employee of the De-
partment of Health and Human Serv-
ices to whom the authority involved
may be delegated.
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() MSHA means the Mine Safety and
Health Administration, Department of
Labor.

[43 FR 33715, Aug. 1, 1978, as amended at 49
FR 7563, Mar. 1, 1984]

§37.3 Chest roentgenograms required
for miners.

(a) Voluntary examinations. Every op-
erator shall provide to each miner who
is employed in or at any of its under-
ground coal mines and who was em-
ployed in underground coal mining
prior to December 30, 1969, or who has
completed the required examinations
under §37.3(b) an opportunity for a
chest roentgenogram in accordance
with this subpart:

(1) Following August 1, 1978 ALOSH
will notify the operator of each under-
ground coal mine of a period within
which the operator may provide exami-
nations to each miner employed at its
coal mine. The period shall begin no
sooner than the effective date of these
regulations and end no later than a
date specified by ALOSH separately for
each coal mine. The termination date
of the period will be approximately 5
years from the date of the first exam-
ination which was made on a miner
employed by the operator in its coal
mine under the former regulations of
this subpart adopted July 27, 1973.
Within the period specified by ALOSH
for each mine, the operator may select
a 6-month period within which to pro-
vide examinations in accordance with a
plan approved under §37.5.

Example: ALOSH finds that between July
27, 1973, and March 31, 1975, the first roent-
genogram for a miner who was employed at
mine Y and who was employed in under-
ground coal mining prior to December 30,
1969, was made on January 1, 1974. ALOSH
will notify the operator of mine Y that the
operator may select and designate on its
plan a 6-month period within which to offer
its examinations to its miners employed at
mine Y. The 6-month period shall be sched-
uled between August 1, 1978 and January 1,
1979 (5 years after January 1, 1974).

(2) For all future voluntary examina-
tions, ALOSH will notify the operator
of each underground coal mine when
sufficient time has elapsed since the
end of the previous 6-month period of
examinations. ALOSH will specify to
the operator of each mine a period
within which the operator may provide
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examinations to its miners employed
at its coal mine. The period shall begin
no sooner than 3% years and end no
later than 4% years subsequent to the
ending date of the previous 6-month pe-
riod specified for a coal mine either by
the operator on an approved plan or by
ALOSH if the operator did not submit
an approved plan. Within the period
specified by ALOSH for each mine, the
operator may select a 6-month period
within which to provide examinations
in accordance with a plan approved
under §37.5.

Example: ALOSH finds that examinations
were previously provided to miners employed
at mine Y in a 6-month period from July 1,
1979, to December 31, 1979. ALOSH notifies
the operator at least 3 months before July 1,
1983 (3% years after December 31, 1979) that
the operator may select and designate on its
plan the next 6-month period within which
to offer examinations to its miners employed
at mine Y. The 6-month period shall be
scheduled between July 1, 1983, and July 1,
1984 (between 3% and 4%z years after Decem-
ber 31, 1979).

(3) Within either the next or future
period(s) specified by ALOSH to the op-
erator for each of its coal mines, the
operator of the coal mine may select a
different 6-month period for each of its
mines within which to offer examina-
tions. In the event the operator does
not submit an approved plan, ALOSH
will specify a 6-month period to the op-
erator within which miners shall have
the opportunity for examinations.

(b) Mandatory examinations. Every op-
erator shall provide to each miner who
begins working in or at a coal mine for
the first time after December 30, 1969:

(1) An initial chest roentgenogram as
soon as possible, but in no event later
than 6 months after commencement of
employment. A preemployment phys-
ical examination which was made with-
in the 6 months prior to the date on
which the miner started to work will
be considered as fulfilling this require-
ment. An initial chest roentgenogram
given to a miner according to former
regulations for this subpart prior to
August 1, 1978 will also be considered as
fulfilling this requirement.

(2) A second chest roentgenogram, in
accordance with this subpart, 3 years
following the initial examination if the
miner is still engaged in underground
coal mining. A second roentgenogram
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given to a miner according to former
regulations under this subpart prior to
August 1, 1978 will be considered as ful-
filling this requirement.

(3) A third chest roentgenogram 2
years following the second chest roent-
genogram if the miner is still engaged
in underground coal mining and if the
second roentgenogram shows evidence
of category 1, category 2, category 3
simple pneumoconioses, or complicated
pneumoconioses (ILO Classification).

(c) ALOSH will notify the miner
when he or she is due to receive the
second or third mandatory examina-
tion under (b) of this section. Simi-
larly, ALOSH will notify the coal mine
operator when the miner is to be given
a second examination. The operator
will be notified concerning a miner’s
third examination only with the min-
er’s written consent, and the notice to
the operator shall not state the med-
ical reason for the examination nor
that it is the third examination in the
series. If the miner is notified by
ALOSH that the third mandatory ex-
amination is due and the operator is
not so notified, availability of the
roentgenographic examination under
the operator’s plan shall constitute the
operator’s compliance with the require-
ment to provide a third mandatory ex-
amination even if the miner refuses to
take the examination.

(d) The opportunity for chest roent-
genograms to be available by an oper-
ator for purposes of this subpart shall
be provided in accordance with a plan
which has been submitted and approved
in accordance with this subpart.

(e) Any examinations conducted by
the Secretary in the National Study of
Coal Workers’ Pneumoconiosis after
January 1, 1977, but before August 1,
1978 shall satisfy the requirements of
this section with respect to the specific
examination given (see §37.6(d)).

[43 FR 33715, Aug. 1, 1978; 43 FR 38830, Aug. 31,
1978, as amended at 49 FR 7563, Mar. 1, 1984]

§37.4 Plans for chest
roentgenographic examinations.
(a) Every plan for chest

roentgenographic examinations of min-
ers shall be submitted on forms pre-
scribed by the Secretary to ALOSH
within 120 calendar days after August
1, 1978. In the case of a person who after

§37.4

August 1, 1978, becomes an operator of
a mine for which no plan has been ap-
proved, that person shall submit a plan
within 60 days after such event occurs.
A separate plan shall be submitted by
the operator and by each construction
contractor for each underground coal
mine which has a MSHA identification
number. The plan shall include:

(1) The name, address, and telephone
number of the operator(s) submitting
the plan;

(2) The name, MSHA identification
number for respirable dust measure-
ments, and address of the mine in-
cluded in the plan;

(3) The proposed beginning and end-
ing date of the 6-month period for vol-
untary examinations (see §37.3(a)) and
the estimated number of miners to be
given or offered examinations during
the 6-month period under the plan;

(4) The name and location of the ap-
proved X-ray facility or facilities, and
the approximate date(s) and time(s) of
day during which the roentgenograms
will be given to miners to enable a de-
termination of whether the examina-
tions will be conducted at a convenient
time and place;

(5) If a mobile facility is proposed,
the plan shall provide that each miner
be given adequate notice of the oppor-
tunity to have the examination and
that no miner shall have to wait for an
examination more than 1 hour before
or after his or her work shift. In addi-
tion, the plan shall include:

(i) The number of change houses at
the mine.

(if) One or more alternate nonmobile
approved facilities for the reexamina-
tion of miners and for the mandatory
examination of miners when necessary
(see §37.3(b)), or an assurance that the
mobile facility will return to the loca-
tion(s) specified in the plan as fre-
quently as necessary to provide for ex-
aminations in accordance with these
regulations.

(iii) The name and location of each
change house at which examinations
will be given. For mines with more
than one change house, the examina-
tions shall be given at each change
house or at a change house located at
a convenient place for each miner.
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(6) The name and address of the “A”
or “B” reader who will interpret and
classify the chest roentgenograms.

(7) Assurances that: (i) The operator
will not solicit a physician’s
roentgenographic or other findings
concerning any miner employed by the
operator,

(ii) Instructions have been given to
the person(s) giving the examinations
that duplicate roentgenograms or cop-
ies of roentgenograms will not be made
and that (except as may be necessary
for the purpose of this subpart) the
physician’s roentgenographic and other
findings, as well as the occupational
history information obtained from a
miner unless obtained prior to employ-
ment in a preemployment examina-
tion, and disclosed prior to employ-
ment, will not be disclosed in a manner
which will permit identification of the
employee with the information about
him, and

(iii) The roentgenographic examina-
tions will be made at no charge to the
miner.

(b) Operators may provide for alter-
nate facilities and “A’ or “B” readers
in plans submitted for approval.

(c) The change of operators of any
mine operating under a plan approved
pursuant to §37.5 shall not affect the
plan of the operator which has trans-
ferred responsibility for the mine.
Every plan shall be subject to revision
in accordance with paragraph (d) of
this section.

(d) The operator shall advise ALOSH
of any change in its plan. Each change
in an approved plan is subject to the
same review and approval as the origi-
nally approved plan.

(e) The operator shall promptly dis-
play in a visible location on the bul-
letin board at the mine its proposed
plan or proposed change in plan when
it is submitted to ALOSH. The pro-
posed plan or change in plan shall re-
main posted in a visible location on the
bulletin board until ALOSH either
grants or denies approval of it at which
time the approved plan or denial of ap-
proval shall be permanently posted. In
the case of an operator who is a con-
struction contractor and who does not
have a bulletin board, the construction
contractor must otherwise notify its
employees of the examination arrange-
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ments. Upon request, the contractor
must show ALOSH written evidence
that its employees have been notified.

(f) Upon notification from ALOSH
that sufficient time has elapsed since
the previous period of examinations,
the operator will resubmit its plan for
each of its coal mines to ALOSH for ap-
proval for the next period of examina-
tions (see §37.3(a)(2)). The plan shall in-
clude the proposed beginning and end-
ing dates of the next period of exami-
nations and all information required by
paragraph (a) of this section.

[43 FR 33715, Aug. 1, 1978; 43 FR 38830, Aug. 31,
1978]

§387.5 Approval of plans.

(a) Approval of plans granted prior to
August 1, 1978 is no longer effective.

(b) If, after review of any plan sub-
mitted pursuant to this subpart, the
Secretary determines that the action
to be taken under the plan by the oper-
ator meets the specifications of this
subpart and will effectively achieve its
purpose, the Secretary will approve the
plan and notify the operator(s) submit-
ting the plan of the approval. Approval
may be conditioned upon such terms as
the Secretary deems necessary to carry
out the purpose of section 203 of the
act.

(c) Where the Secretary has reason to
believe that he will deny approval of a
plan he will, prior to the denial, give
reasonable notice in writing to the op-
erator(s) of an opportunity to amend
the plan. The notice shall specify the
ground upon which approval is pro-
posed to be denied.

(d) If a plan is denied approval, the
Secretary shall advise the operator(s)
in writing of the reasons for the denial.

§37.6 Chest roentgenographic exami-
nations conducted by the Secretary.

(@) The Secretary will give chest
roentgenograms or make arrangements
with an appropriate person, agency, or
institution to give the chest roentgeno-
grams and with “A’” or ““B” readers to
interpret the roentgenograms required
under this subpart in the locality
where the miner resides, at the mine,
or at a medical facility easily acces-
sible to a mining community or mining
communities, under the following cir-
cumstances:
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(1) Where, in the judgment of the
Secretary, due to the lack of adequate
medical or other necessary facilities or
personnel at the mine or in the locality
where the miner resides, the required
roentgenographic examination cannot
be given.

(2) Where the operator has not sub-
mitted an approvable plan.

(3) Where, after commencement of an
operator’s program pursuant to an ap-
proved plan and after notice to the op-
erator of his failure to follow the ap-
proved plan and, after allowing 15 cal-
endar days to bring the program into
compliance, the Secretary determines
and notifies the operator in writing
that the operator’s program still fails
to comply with the approved plan.

(b) The operator of the mine shall re-
imburse the Secretary or other person,
agency, or institution as the Secretary
may direct, for the cost of conducting
each examination made in accordance
with this section.

(c) AIll examinations given or ar-
ranged by the Secretary will comply
with the time requirements of §37.3.
Whenever the Secretary gives or ar-
ranges for the examinations of miners
at a time, a written notice of the ar-
rangements will be sent to the operator
who shall post the notice on the mine
bulletin board.

(d) Operators of mines selected by
ALOSH to participate in the National
Study of Coal Workers’ Pneumo-
coniosis (an epidemiological study of
respiratory diseases in coal miners)
and who agree to cooperate will have
all their miners afforded the oppor-
tunity to have a chest roentgenogram
required hereunder at no cost to the
operator. For future examinations and
for mandatory examinations each par-
ticipating operator shall submit an ap-
provable plan.

§87.7 Transfer of affected miner to
less dusty area.

(a) Any miner who, in the judgment
of the Secretary based upon the inter-
pretation of one or more of the miner’s
chest roentgenograms, shows category
1 (1/0, 1/1, 1/2), category 2 (2/1, 2/2, 2/3), or
category 3 (3/2, 3/3, 3/4) simple
pneumoconioses, or complicated
pneumoconioses (ILO Classification)
shall be afforded the option of transfer-

§37.40

ring from his or her position to another
position in an area of the mine where
the concentration of respirable dust in
the mine atmosphere is not more than
1.0 mg/m3 of air, or if such level is not
attainable in the mine, to a position in
the mine where the concentration of
respirable dust is the lowest attainable
below 2.0 mg/ms3 of air.

(b) Any transfer under this section
shall be in accordance with the proce-
dures specified in part 90 of title 30,
Code of Federal Regulations.

[43 FR 33715, Aug. 1, 1978; 43 FR 38830, Aug. 31,
1978, as amended at 44 FR 23085, Apr. 18, 1979;
49 FR 7563, Mar. 1, 1984]

§37.8 Roentgenographic examination

at miner’s expense.

Any miner who wishes to obtain an
examination at his or her own expense
at an approved facility and to have
submitted to NIOSH for him or her a
complete examination may do so, pro-
vided that the examination is made no
sooner than 6 months after the most
recent examination of the miner sub-
mitted to ALOSH. ALOSH will provide
an interpretation and report of the ex-
aminations made at the miner’s ex-
pense in the same manner as if it were
submitted under an operator’s plan.
Any change in the miner’s transfer
rights under the act which may result
from this examination will be subject
to the terms of §37.7.

§37.20 Miner identification document.

As part of the roentgenographic ex-
amination, a miner identification doc-
ument which includes an occupational
history questionnaire shall be com-
pleted for each miner at the facility
where the roentgenogram is made at
the same time the chest roentgeno-
gram required by this subpart is given.

SPECIFICATIONS FOR PERFORMING CHEST
ROENTGENOGRAPHIC EXAMINATIONS

§37.40 General provisions.

(a) The chest roentgenographic exam-
ination shall be given at a convenient
time and place.

(b) The chest roentgenographic exam-
ination consists of the chest roentgeno-
gram, and a complete
Roentgenographic Interpretation Form
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(Form CDC/NIOSH (M) 2.8), and miner
identification document.

(c) A roentgenographic examination
shall be made in a facility approved in
accordance with §37.42 by or under the
supervision of a physician who regu-
larly makes chest roentgenograms and
who has demonstrated ability to make
chest roentgenograms of a quality to
best ascertain the presence of pneumo-
coniosis.

§37.41 Chest roentgenogram specifica-
tions.

(a) Every chest roentgenogram shall
be a single posteroanterior projection
at full inspiration on a film being no
less than 14 by 17 inches and no greater
than 16 by 17 inches. The film and cas-
sette shall be capable of being posi-
tioned both vertically and horizontally
so that the chest roentgenogram will
include both apices and costophrenic
angles. If a miner is too large to permit
the above requirements, then the pro-
jection shall include both apices with
minimum loss of the costophrenic
angle.

(b) Miners shall be disrobed from the
waist up at the time the roentgeno-
gram is given. The facility shall pro-
vide a dressing area and for those min-
ers who wish to use one, the facility
shall provide a clean gown. Facilities
shall be heated to a comfortable tem-
perature.

(c¢) Roentgenograms shall be made
only with a diagnostic X-ray machine
having a rotating anode tube with a
maximum of a 2 mm. source (focal
spot).

(d) Except as provided in paragraph
(e) of this section, roentgenograms
shall be made with units having gen-
erators which comply with the fol-
lowing: (1) The generators of existing
roentgenographic units acquired by the
examining facility prior to July 27,
1973, shall have a minimum rating of
200 mA at 100 kVp.; (2) generators of
units acquired subsequent to that date
shall have a minimum rating of 300 mA
at 125 kVp.

NOTE: A generator with a rating of 150 kVp.
is recommended.

(e) Roentgenograms made with bat-
tery-powered mobile or portable equip-
ment shall be made with units having a
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minimum rating of 100 mA at 110 kVp.
at 500 Hz, or of 200 mA at 110 kVp. at 60
Hz.

(f) Capacitor discharge and field
emission units may be used if the
model of such units is approved by
ALOSH for quality, performance, and
safety. ALOSH will consider such units
for approval when listed by a facility
seeking approval under §37.42 of this
subpart.

(g) Roentgenograms shall be given
only with equipment having a beam-
limiting device which does not cause
large unexposed boundaries. The beam
limiting device shall provide rectan-
gular collimation and shall be of the
type described in part F of the sug-
gested State regulations for the con-
trol of radiation or (for beam limiting
devices manufactured after August 1,
1974) of the type specified in 21 CFR
1020.31. The use of such a device shall
be discernible from an examination of
the roentgenogram.

(h) To insure high quality chest
roentgenograms:

(1) The maximum exposure time shall
not exceed %20 of a second except that
with single phase units with a rating
less than 300 mA at 125 kVp. and sub-
jects with chests over 28 cm.
posteroanterior, the exposure may be
increased to not more than %10 of a sec-
ond;

(2) The source or focal spot to film
distance shall be at least 6 feet;

(3) Medium speed film and medium
speed intensifying screens are rec-
ommended. However, any film-screen
combination, the rated ‘‘speed” of
which is at least 100 and does not ex-
ceed 300, which produces roentgeno-
grams with spatial resolution, con-
trast, latitude and quantum mottle
similar to those of systems designated
as ““medium speed’’ may be employed;

(4) Film-screen contact shall be
maintained and verified at 6 month or
shorter intervals;

(5) Intensifying screens shall be in-
spected at least once a month and
cleaned when necessary by the method
recommended by the manufacturer;

(6) All intensifying screens in a cas-
sette shall be of the same type and
made by the same manufacturer;
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(7) When using over 90 kV., a suitable
grid or other means of reducing scat-
tered radiation shall be used;

(8) The geometry of the radiographic
system shall insure that the central
axis (ray) of the primary beam is per-
pendicular to the plane of the film sur-
face and impinges on the center of the
film;

(9) A formal quality assurance pro-
gram shall be established at each facil-
ity.

(i) Radiographic processing:

(1) Either automatic or manual film
processing is acceptable. A constant
time-temperature technique shall be
meticulously employed for manual
processing.

(2) If mineral or other impurities in
the processing water introduce dif-
ficulty in obtaining a high-quality
roentgenogram, a suitable filter or pu-
rification system shall be used.

(J) Before the miner is advised that
the examination is concluded, the
roentgenogram shall be processed and
inspected and accepted for quality by
the physician, or if the physician is not
available, acceptance may be made by
the radiologic technologist. In a case of
a substandard roentgenogram, another
shall be immediately made. All sub-
standard roentgenograms shall be
clearly marked as rejected and prompt-
ly sent to ALOSH for disposal.

(k) An electric power supply shall be
used which complies with the voltage,
current, and regulation specified by the
manufacturer of the machine.

(I) A densitometric test object may
be required on each roentgenogram for
an objective evaluation of film quality
at the discretion of ALOSH.

(m) Each roentgenogram made here-
under shall be permanently and legibly
marked with the name and address or
ALOSH approval number of the facility
at which it is made, the social security
number of the miner, and the date of
the roentgenogram. No other identi-
fying markings shall be recorded on
the roentgenogram.

[43 FR 33715, Aug. 1, 1978, as amended at 52

FR 7866, Mar. 13, 1987]

§37.42 Approval of roentgenographic
facilities.

(a) Approval of roentgenographic fa-
cilities given prior to January 1, 1976,

§37.42

shall terminate upon August 1, 1978 un-
less each of the following conditions
have been met:

(1) The facility must verify that it
still meets the requirements set forth
in the regulations for the second round
of roentgenographic examinations (38
FR 20076) and it has not changed equip-
ment since it was approved by NIOSH.

(2) From July 27, 1973, to January 1,
1976, the facility submitted to ALOSH
at least 50 roentgenograms which were
interpreted by one or more ““‘B’’ readers
not employed by the facility who found
no more than 5 percent of all the roent-
genograms unreadable.

(b) Other facilities will be eligible to
participate in this program when they
demonstrate their ability to make high
quality diagnostic chest roentgeno-
grams by submitting to ALOSH six or
more sample chest roentgenograms
made and processed at the applicant fa-
cility and which are of acceptable qual-
ity to the Panel of ‘B’ readers. Appli-
cants shall also submit a roentgeno-
gram of a plastic step-wedge object
(available on loan from ALOSH) which
was made and processed at the same
time with the same technique as the
roentgenograms submitted and proc-
essed at the facility for which approval
is sought. At least one chest roent-
genogram and one test object roent-
genogram shall have been made with
each unit to be used hereunder. All
roentgenograms shall have been made
within 15 calendar days prior to sub-
mission and shall be marked to iden-
tify the facility where each roentgeno-
gram was made, the X-ray machine
used, and the date each was made. The
chest roentgenograms will be returned
and may be the same roentgenograms
submitted pursuant to §37.51.

NOTE: The plastic step-wedge object is de-
scribed in an article by E. Dale Trout and
John P. Kelley appearing in “The American
Journal of Roentgenology, Radium Therapy
and Nuclear Medicine,”” Vol. 117, No. 4, April
1973.

(c) Each roentgenographic facility
submitting chest roentgenograms for
approval under this section shall com-
plete and include an X-ray facility doc-
ument describing each X-ray unit to be
used to make chest roentgenograms
under the act. The form shall include:
(1) The date of the last radiation safety
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inspection by an appropriate licensing
agency or, if no such agency exists, by
a qualified expert as defined in NCRP
Report No. 33 (see §37.43); (2) the defi-
ciencies found; (3) a statement that all
the deficiencies have been corrected;
and (4) the date of acquisition of the X-
ray unit. To be acceptable, the radi-
ation safety inspection shall have been
made within 1 year preceding the date
of application.

(d) Roentgenograms submitted with
applications for approval under this
section will be evaluated by the panel
of ““B”’ Readers or by a qualified radio-
logical physicist or consultant. Appli-
cants will be advised of any reasons for
denial of approval.

(e) ALOSH or its representatives may
make a physical inspection of the ap-
plicant’s facility and any approved
roentgenographic facility at any rea-
sonable time to determine if the re-
quirements of this subpart are being
met.

(f) ALOSH may require a facility pe-
riodically to resubmit roentgenograms
of a plastic step-wedge object, sample
roentgenograms, or a
Roentgenographic Facility Document
for quality control purposes. Approvals
granted hereunder may be suspended or
withdrawn by notice in writing when in
the opinion of ALOSH the quality of
roentgenograms or information sub-
mitted under this section warrants
such action. A copy of a notice with-
drawing approval will be sent to each
operator who has listed the facility as
its facility for giving chest roentgeno-
grams and shall be displayed on the
mine bulletin board adjacent to the op-
erator’s approved plan. The approved
plan will be reevaluated by ALOSH in
light of this change.

[43 FR 33715, Aug. 1, 1978; 43 FR 38830, Aug. 31,
1978]

§37.43 Protection against radiation
emitted by roentgenographic equip-
ment.

Except as otherwise specified in
§37.41, roentgenographic equipment, its
use and the facilities (including mobile
facilities) in which such equipment is
used, shall conform to applicable State
and Federal regulations (See 21 CFR
part 1000). Where no applicable regula-
tions exist, roentgenographic equip-
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ment, its use and the facilities (includ-
ing mobile facilities) in which such
equipment is used shall conform to the
recommendations of the National
Council on Radiation Protection and
Measurements in NCRP Report No. 33
“Medical X-ray and Gamma-Ray Pro-
tection for Energies up to 10 MeV—
Equipment Design and Use’ (issued
February 1, 1968), in NCRP Report No.
48, ‘“Medical Radiation Protection for
Medical and Allied Health Personnel”
(issued August 1, 1976), and in NCRP
Report No. 49, “‘Structural Shielding
Design and Evaluation for Medical Use
of X-rays and Gamma Rays of up to 10
MeV”’ (issued September 15, 1976).
These documents are hereby incor-
porated by reference and made a part
of this subpart. These documents are
available for examination at ALOSH,
944 Chestnut Ridge Road, Morgantown,
WYV 26505, and at the National Institute
for Occupational Safety and Health,
5600 Fishers Lane, Rockville, MD 20857.
Copies of NCRP Reports Nos. 33, 48, and
49 may be purchased for $3, $4.50, and
$3.50 each, respectively, from NCRP
Publications, P.O. Box 30175, Wash-
ington, DC 20014.

SPECIFICATIONS FOR INTERPRETATION,
CLASSIFICATION, AND SUBMISSION OF
CHEST ROENTGENOGRAMS

§37.50 Interpreting and
chest roentgenograms.

classifying

(a) Chest roentgenograms shall be in-
terpreted and classified in accordance
with the ILO Classification system and
recorded on a Roentgenographic Inter-
pretation Form (Form CDC/NIOSH
(M)2.8).

(b) Roentgenograms shall be inter-
preted and classified only by a physi-
cian who regularly reads chest roent-
genograms and who has demonstrated

proficiency in classifying the
pneumoconioses in accordance with
§37.51.

(c) All interpreters, whenever inter-
preting chest roentgenograms made
under the Act, shall have immediately
available for reference a complete set
of the ILO International Classification
of Radiographs for Pneumoconioses,
1980.
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NoOTE: This set is available from the Inter-
national Labor Office, 1750 New York Ave-
nue, NW., Washington, DC 20006 (Phone: 202/
376-2315).

(d) In all view boxes used for making
interpretations:

(1) Fluorescent lamps shall be simul-
taneously replaced with new lamps at
6-month intervals;

(2) All the fluorescent lamps in a
panel of boxes shall have identical
manufacturer’s ratings as to intensity
and color;

(3) The glass, internal reflective sur-
faces, and the lamps shall be kept
clean;

(4) The unit shall be so situated as to
minimize front surface glare.

[43 FR 33715, Aug. 1, 1978, as amended at 49
FR 7564, Mar. 1, 1984]

§37.51 Proficiency in the use of sys-
tems for classifying the
pneumoconioses.

(a) First or “*A” readers:

(1) Approval as an ““A” reader shall
continue if established prior to (insert)
effective date of these regulations).

(2) Physicians who desire to be “A”
readers must demonstrate their pro-
ficiency in classifying the
pneumoconioses by either:

(i) Submitting to ALOSH from the
physician’s files six sample chest
roentgenograms which are considered
properly classified by the Panel of “B”’
readers. The six roentgenograms shall
consist of two without pneumoconiosis,
two with simple pneumoconiosis, and
two with complicated pneumoconiosis.
The films will be returned to the physi-
cian. The interpretations shall be on
the Roentgenographic Interpretation
Form (Form CDC/NIOSH (M) 2.8)
(These may be the same roentgeno-
grams submitted pursuant to §37.42),
or;

(ii) Satisfactory completion, since
June 11, 1970, of a course approved by
ALOSH on the ILO or ILO-U/C Classi-
fication systems or the UICC/Cin-
cinnati classification system. As used
in this subparagraph, “UICC/Cincinnati
classification” means the classification
of the pneumoconioses devised in 1968
by a Working Committee of the Inter-
national Union Against Cancer.

(b) Final or ““B’ readers:

§37.52

(1) Approval as a ‘B’ reader estab-
lished prior to October 1, 1976, shall
hereby be terminated.

(2) Proficiency in evaluating chest
roentgenograms for roentgenographic
quality and in the use of the ILO Clas-
sification for interpreting chest roent-
genograms for pneumoconiosis and
other diseases shall be demonstrated
by those physicians who desire to be
“B” readers by taking and passing a
specially designed proficiency exam-
ination given on behalf of or by ALOSH
at a time and place specified by
ALOSH. Each physician must bring a
complete set of the ILO standard ref-
erence radiographs when taking the ex-
amination. Physicians who qualify
under this provision need not be quali-
fied under paragraph (a) of this section.

(c) Physicians who wish to partici-
pate in the program shall make appli-
cation on an Interpreting Physician
Certification Document (Form CDC/
NIOSH (M) 2.12).

[43 FR 33715, Aug. 1, 1978, as amended at 49
FR 7564, Mar. 1, 1984]

§37.52 Method of obtaining definitive
interpretations.

(a) All chest roentgenograms which
are first interpreted by an “A” or “B”’
reader will be submitted by ALOSH to
a ““B”’ reader qualified as described in
§37.51. If there is agreement between
the two interpreters as defined in para-
graph (b) of this section the result
shall be considered final and reported
to MSHA for transmittal to the miner.
When in the opinion of ALOSH sub-
stantial agreement is lacking, ALOSH
shall obtain additional interpretations
from the Panel of ““B’’ readers. If inter-
pretations are obtained from two or
more ‘B’ readers, and if two or more
are in agreement then the highest
major category shall be reported.

(b) Two interpreters shall be consid-
ered to be in agreement when they
both find either stage A, B, or C com-
plicated pneumoconiosis, or their find-
ings with regard to simple pneumo-
coniosis are both in the same major
category, or (with one exception noted
below) are within one minor category
(ILO Classification 12-point scale) of
each other. In the last situation, the
higher of the two interpretations shall
be reported. The only exception to the
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one minor category principle is a read-
ing sequence of 0/1, 1/0, or 1/0, 0/1. When
such a sequence occurs, it shall not be
considered agreement, and a third (or
more) interpretation shall be obtained
until a consensus involving two or
more readings in the same major cat-
egory is obtained.

[43 FR 33715, Aug. 1, 1978, as amended at 49
FR 7564, Mar. 1, 1984; 52 FR 7866, Mar. 13, 1987]

§37.53 Notification of abnormal
roentgenographic findings.

(a) Findings of, or findings sug-
gesting, enlarged heart, tuberculosis,
lung cancer, or any other significant
abnormal findings other than pneumo-
coniosis shall be communicated by the
first physician to interpret and classify
the roentgenogram to the designated
physician of the miner indicated on the
miner’s identifcation document. A copy
of the communication shall be sub-
mitted to ALOSH. ALOSH will notify
the miner to contact his or her physi-
cian when any physician who inter-
prets and classifies the miner’s roent-
genogram reports significant abnormal
findings other than pneumoconiosis.

(b) In addition, when ALOSH has
more than one roentgenogram of a
miner in its files and the most recent
examination was interpreted to show
enlarged heart, tuberculosis, cancer,
complicated pneumoconiosis, and any
other significant abnormal findings,
ALOSH will submit all of the miner’s
roentgenograms in its files with their
respective interprtations to a “B”
reader. The ““B”’ reader will report any
significant changes or progression of
disease or other comments to ALOSH
and ALOSH shall submit a copy of the
report to the miner’s designated physi-
cian.

(c) All final findings regarding pneu-
moconiosis will be sent to the miner by
MSHA in accordance with section 203
of the act (see 30 CFR part 90). Positive
findings with regard to pneumoconiosis
will be reported to the miner’s des-
ignated physician by ALOSH.

(d) ALOSH will make every reason-
able effort to process the findings de-
scribed in paragraph (c) of this section
within 60 days of receipt of the infor-
mation described in §37.60 in a com-
plete and acceptable form. The infor-

42 CFR Ch. I (10-1-00 Edition)

mation forwarded to MSHA will be in a
form intended to facilitate prompt dis-
patch of the findings to the miner. The
results of an examination made of a
miner will not be processed by ALOSH
if the examination was made within 6
months of the date of a previous ac-
ceptable examination.

§37.60 Submitting required chest
roentgenograms and miner identi-
fication documents.

(a) Each chest roentgenogram re-
quired to be made under this subpart,
together with the completed
roentgenographic interpretation form
and the completed miner identification
document, shall be sumitted together
for each miner to ALOSH within 14 cal-
endar days after the roentgenographic
examination is given and become the
property of ALOSH.

(b) If ALOSH deems any part sub-
mitted under paragraph (a) of this sec-
tion inadequate, it will notify the oper-
ator of the deficiency. The operator
shall promptly make appropriate ar-
rangements for the necessary reexam-
ination.

(c) Failure to comply with paragraph
(a) or (b) of this section shall be cause
to revoke approval of a plan or any
other approval as may be appropriate.
An approval which has been revoked
may be reinstated at the discretion of
ALOSH after it receives satisfactory
assurances and evidence that all defi-
ciencies have been corrected and that
effective controls have been instituted
to prevent a recurrence.

(d) Chest roentgenograms and other
required documents shall be submitted
only for miners. Results of preemploy-
ment physical examinations of persons
who are not hired shall not be sub-
mitted.

(e) If a miner refuses to participate in
all phases of the examination pre-
scribed in this subpart, no report need
be made. If a miner refuses to partici-
pate in any phase of the examination
prescribed in this subpart, all the
forms shall be submitted with his or
her name and social security account
number on each. If any of the forms
cannot be completed because of the
miner’s refusal, it shall be marked
“Miner Refuses,” and shall be sub-
mitted. No submission shall be made,
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however, without a completed miner
identification document containing the
miner’s name, address, social security
number and place of employment.

REVIEW AND AVAILABILITY OF RECORDS

§37.70 Review of interpretations.

(a) Any miner who believes the inter-
pretation for pneumoconiosis reported
to him or her by MSHA is in error may
file a written request with ALOSH that
his or her roentgenogram be reevalu-
ated. If the interpretation was based on
agreement between an ‘“A’ reader and
a ““B” reader, ALOSH will obtain one
or more additional interpretations by
“B”’ readers as necessary to obtain
agreement in accord with §37.52(b), and
MSHA shall report the results to the
miner together with any rights which
may accrue to the miner in accordance
with §37.7. If the reported interpreta-
tion was based on agreement between
two (or more) ““B’’ readers, the reading
will be accepted as conclusive and the
miner shall be so informed by MSHA.

(b) Any operator who is directed by
MSHA to transfer a miner to a less
dusty atmosphere based on the most
recent examination made subsequent
to August 1, 1978, may file a written re-
quest with ALOSH to review its find-
ings. The standards set forth in para-
graph (a) of this section apply and the
operator and miner will be notified by
MSHA whether the miner is entitled to
the option to transfer.

§37.80 Availability of records.

(a) Medical information and roent-
genograms on miners will be released
by ALOSH only with the written con-
sent from the miner, or if the miner is
deceased, written consent from the
miner’s widow, next of kin, or legal
representative.

(b) To the extent authorized, roent-
genograms will be made available for
examination only at ALOSH.

Subpart—Autopsies

AUTHORITY: Sec. 508, 83 Stat. 803; 30 U.S.C.
957.

SOURCE: 36 FR 8870, May 14, 1971, unless
otherwise noted.

§37.202

§37.200 Scope.

The provisions of this subpart set
forth the conditions under which the
Secretary will pay pathologists to ob-
tain results of autopsies performed by
them on miners.

§37.201 Definitions.

As used in this subpart:

(a) Secretary means the Secretary of
Health and Human Services.

(b) Miner means any individual who
during his life was employed in any un-
derground coal mine.

(c) Pathologist means

(1) A physician certified in anatomic
pathology or pathology by the Amer-
ican Board of Pathology or the Amer-
ican Osteopathic Board of Pathology,

(2) A physician who possesses quali-
fications which are considered ‘‘Board
of eligible’” by the American Board of
Pathology or American Osteopathic
Board of Pathology, or

(3) An intern, resident, or other phy-
sician in a training program in pathol-
ogy who performs the autopsy under
the supervision of a pathologist as de-
fined in paragraph (c) (1) or (2) of this
section.

(d) ALFORD means the Appalachian
Laboratory for Occupational Res-
piratory Diseases, Public Health Serv-
ice, Department of Health and Human
Services, Post Office Box 4257, Morgan-
town, WV 26505.

§37.202

(a) The Secretary will pay up to $200
to any pathologist who, after the effec-
tive date of the regulations in this part
and with legal consent:

(1) Performs an autopsy on a miner
in accordance with this subpart; and

(2) Submits the findings and other
materials to ALFORD in accordance
with this subpart within 180 calendar
days after having performed the au-
topsy; and

(3) Receives no other specific pay-
ment, fee, or reimbursement in connec-
tion with the autopsy from the miner’s
widow, his family, his estate, or any
other Federal agency.

(b) The Secretary will pay to any pa-
thologist entitled to payment under
paragraph (a) of this section and addi-
tional $10 if the pathologist can obtain
and submits a good quality copy or

Payment for autopsy.
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original of a chest roentgenogram
(posteroanterior view) made of the sub-
ject of the autopsy within 5 years prior
to his death together with a copy of
any interpretation made.

[35 FR 13206, Aug. 19, 1970, as amended at 38
FR 16353, June 22, 1973]

§37.203 Autopsy specifications.

(a) Every autopsy for which a claim
for payment is submitted pursuant to
this part:

(1) shall be performed consistent
with standard autopsy procedures such
as those, for example, set forth in the
“Autopsy Manual’” prepared by the
Armed Forces Institute of Pathology,
July 1, 1960. (Technical Manual No. 8-
300. NAVMED P-5065, Air Force Manual
No. 160-19.) Copies of this document
may be borrowed from ALFORD.

(2) shall include:

(i) Gross and microscopic examina-
tion of the lungs, pulmonary pleura,
and tracheobronchial lymph nodes;

(i) Weights of the heart and each
lung (these and all other measurements
required under this subparagraph shall
be in the metric system);

(iii) Circumference of each cardiac
valve when opened,;

(iv) Thickness of right and left ven-
tricles; these measurements shall be
made perpendicular to the ventricular
surface and shall not include
trabeculations or pericardial fat. The
right ventricle shall be measured at a
point midway between the tricuspid
valve and the apex, and the left ven-
tricle shall be measured directly above
the insertion of the anterior papillary
muscle;

(v) Size, number, consistency, loca-
tion, description and other relevant de-
tails of all lesions of the lungs;

(vi) Level of the diaphragm;

(vii) From each type of suspected
pneumoconiotic lesion, representative
microscopic slides stained with hema-
toxylin eosin or other appropriate
stain, and one formalin fixed, paraffin-
impregnated block of tissue; a min-
imum of three stained slides and three
blocks of tissue shall be submitted.
When no such lesion is recognized,
similar material shall be submitted
from three separate areas of the lungs
selected at random; a minimum of
three stained slides and three formalin
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fixed, paraffin-impregnated blocks of
tissue shall be submitted.

(b) Needle biopsy techniques shall
not be used.

§37.204 Procedure for obtaining pay-
ment.

Every claim for payment under this
subpart shall be submitted to ALFORD
and shall include:

(a) An invoice (in duplicate) on the
pathologist’s letterhead or billhead in-
dicating the date of autopsy, the
amount of the claim and a signed
statement that the pathologist is not
receiving any other specific compensa-
tion for the autopsy from the miner’s
widow, his surviving next-of-kin, the
estate of the miner, or any other
source.

(b) Completed PHS Consent, Release
and History Form (See Fig. 1). This
form may be completed with the assist-
ance of the pathologist, attending phy-
sician, family physician, or any other
responsible person who can provide re-
liable information.

(c) Report of autopsy:

(1) The information, slides, and
blocks of tissue required by this sub-
part.

(2) Clinical abstract of terminal ill-
ness and other data that the patholo-
gist determines is relevant.

(3) Final summary, including final
anatomical diagnoses, indicating pres-
ence or absence of simple and com-
plicated pneumoconiosis, and correla-
tion with clinical history if indicated.

FIGURE 1

U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES

PuBLIC HEALTH SERVICE—NATIONAL COAL
WORKERS’ AUTOPSY STUDY

Consent, Release, and History Form Federal
Coal Mine Health and Safety Act of 1969

1, )

(Relationship) of , (Name of
deceased miner) do hereby authorize the per-
formance of an autopsy (
(Limitation, if any, on autopsy) on said de-
ceased. | understand that the report and cer-
tain tissues as necessary will be released to
the United States Public Health Service and
to (Name of Physician se-
curing autopsy)

(Name)

I understand that any claims in regard to
the deceased for which I may sign a general
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release of medical information will result in
the release of the information from the Pub-
lic Health Service. | further understand that
I shall not make any payment for the au-
topsy.

Occupational and Medical History

1. Date of Birth of Deceased
(Month, Day, Year)
2. Social Security Number of Deceased

3. Date and Place of Death
(Month, Day, Year)
County, State).

4. Place of Last Mining Employment:
Name of Mine
Name of Mining Company
Mine Address

5. Last Job Title at Mine of Last Employ-
ment
(e.g., Continuous Miner Operator, motorman,
foreman, etc.)

6. Job Title of Principal Mining Occupation
(that job to which miner devoted the most
number of years)

(City,

(e.g., Same as above)
7. Smoking History of Miner:
(a) Did he ever smoke cigarettes? Yes
No
(b) If yes, for how many years?
Years.
(c) If yes, how many cigarettes per day did
he smoke on the average?
(Number of)

Cigarettes per day.

(d) Did he smoke cigarettes up until the
time of his death? Yes No

(e) If no to (d), for how long before he died
had he not been smoking cigarettes?

8. Total Years in Surface and Underground
Employment in Coal Mining, by State (If
known) , (Years) (State).

9. Total Years in Underground Coal Mining
Employment, by State (If known) ,
(Years) (State).

(Signature)

(Address)

(Date)
Interviewer:

PART 38—DISASTER ASSISTANCE
FOR CRISIS COUNSELING AND
TRAINING

Sec.
38.1
38.2
38.3
38.4
38.5
38.6
38.7

Purpose; coordination.

Definitions.

Assistance; procedures, limitations.
Contracts.

Grant assistance.
Nondiscrimination.

Nonliability.

§38.2

38.8 Criminal and civil penalties.
38.9 Federal audits.

AUTHORITY: Sec. 413, Pub. L. 93-2838. The
Disaster Relief Act of 1974, 88 Stat. 157, 42
U.S.C. 5183, EO 11795, 39 FR 25939, as amended
by EO 11910, 41 FR 15681.

SOURCE: 41 FR 52052, Nov. 26, 1976, unless
otherwise noted.

§38.1 Purpose; coordination.

(@) Purpose. This part establishes
standards and procedures for the imple-
mentation of section 413 of Pub. L. 93-
288, the Disaster Relief Act of 1974 (42
U.S.C. 5183) which authorizes the provi-
sion, either directly or through finan-
cial assistance to State or local agen-
cies or private mental health organiza-
tions, of:

(1) Professional counseling services
to victims of a major disaster in order
to relieve mental health problems
caused or aggravated by such a major
disaster or its aftermath; and

(2) Training of disaster workers to
provide or assist in providing those
professional counseling services.

(b) Coordination. The Secretary, act-
ing through the National Institute of
Mental Health, will, as provided in 24
CFR 2205.51, carry out section 413 of the
Act and this part in coordination with
and under the general policy guidance
of, the Administrator of the Federal
Disaster Assistance Administration.
Contracts and grants awarded under
this part are subject to all applicable
provisions of the Act and the imple-
menting regulations promulgated by
the Administrator (24 CFR part 2205).

§38.2 Definitions.

All terms not defined herein shall
have the same meaning as given them
in the Act. As used in this part:

(a) Act means the Disaster Relief Act
of 1974 (42 U.S.C. 5121 , et seq.).

(b) Administrator means the Adminis-
trator, Federal Disaster Assistance Ad-
ministration (FDAA), Department of
Housing and Urban Development, and
any other person to whom he delegates
the authority.

(c) Contractor means any public agen-
cy or private mental health organiza-
tion which, pursuant to this part, con-
tracts with the Secretary to provide

163



§38.3

professional mental health crisis coun-
seling services or to provide mental
health training for disaster workers.

(d) Crisis means the existence of any
life situation resulting from a major
disaster or its aftermath which so ef-
fects the emotional and mental equi-
librium of a disaster victim that pro-
fessional mental health counseling
services should be provided to help pre-
clude possible damaging physical or
psychological effects.

(e) Disaster workers means mental
health specialists such as psychia-
trists, psychologists, psychiatric
nurses, social workers, or qualified
agents thereof.

(f) Federal Coordinating Officer means
the person appointed by the Adminis-
trator to coordinate Federal assistance
in a major disaster.

(g) Governor means the chief execu-
tive of a State.

(h) Grantee means any public agency
or private nonprofit mental health or-
ganization which, pursuant to this
part, is awarded a grant for the purpose
of providing professional mental health
crisis counseling services or mental
health training for disaster workers.

(i) Major disaster means any hurri-
cane, tornado, storm, flood, high-
water, wind-driven water, tidal wave,
tsunami, earthquake, volcanic erup-
tion, landslide, mudslide, snowstorm,
drought, fire, explosion, or other catas-
trophe in any part of the United States
which, in the determination of the
President, causes damage of sufficient
severity and magnitude to warrant
major disaster assistance under the
Act above and beyond emergency serv-
ices by the Federal Government, to
supplement the efforts and available
resources of the States, local govern-
ments, and disaster relief organiza-
tions, in alleviating the damage, loss,
hardship, or suffering caused thereby.

(J) Regional Director means a director
of a regional office of the Federal Dis-
aster Assistance Administration
(FDAA).

(k) Secretary means the Secretary of
Health and Human Services and any
other officer or employee of the De-
partment of Health and Human Serv-
ices to whom the authority involved
has been delegated.
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(I) State means any of the fifty
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, Guam,
American Samoa, the Canal Zone, or
the Trust Territory of the Pacific Is-
lands.

(m) State Coordinating Officer means
the person appointed by the Governor
to act in cooperation with the ap-
pointed Federal Coordinating Officer.

(n) Training means the specific in-
struction which may be required to en-
able disaster workers to provide profes-
sional mental health crisis counseling
to victims of a major disaster or its
aftermath.

§38.3 Assistance;
tions.

(a) Application. In order to obtain as-
sistance under this part, the Governor
or his State Coordinating Officer must,
not later than 60 days following a
major disaster declaration by the
President, file with the appropriate Re-
gional Director a request which in-
cludes:

(1) An estimate of the number of dis-
aster victims who may need profes-
sional mental health crisis counseling
services and of the number of disaster
workers who may need training in the
provision of such services;

(2) Identification of the geographical
areas in which the need exists;

(3) An estimate of the period during
which assistance under this part will
be required and of the total funds
which will be required to provide such
assistance;

(4) A description of the types of men-
tal health problems caused or aggra-
vated by the major disaster or its
aftermath; and

(5) ldentification of the State and
local agencies and private mental
health organizations capable of pro-
viding professional mental health cri-
sis counseling to disaster victims or
training of disaster workers.

(b) Review, approval. The Secretary,
upon notification by the Administrator
of a State request for assistance under
this part, will conduct a review to de-
termine the extent to which such as-
sistance is needed to supplement as-
sistance programs provided by State
and local governments and private or-
ganizations and, on the basis of that

procedures, limita-
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review, prepare and submit a rec-
ommendation and report for consider-
ation by the Administrator. Upon ap-
proval by the Administrator and his
advancement of funds for carrying out
the approved assistance, the Secretary
may, within the limits of the funds ad-
vanced, provide the approved services
either directly or through a grant or
contract.

(c) Eligibility for services. (1) In order
to be eligible for the professional men-
tal health crisis counseling services
available under this part an individual
must:

(i) Have been located within the des-
ignated major disaster area or have
been a resident of such area at the time
of the major disaster or its aftermath;
and

(if) Have a mental health problem
which was caused or aggravated by the
major disaster or its aftermath.

(2) Disaster workers who are avail-
able on short notice to provide profes-
sional mental health crisis counseling
services in a major disaster area are el-
igible for training under this part.

(d) Time limitation. Contracts and
grants awarded under this part will not
continue beyond 180 days after the first
day services are provided pursuant to
such contracts and grants, except that
upon the recommendation of the Sec-
retary (1) the Regional Director may
extend the 180 day period for up to 30
days or (2) the Administrator may ex-
tend the 180 day period for more than
30 days.

§38.4 Contracts.

(a) Eligibility. Public agencies and pri-
vate mental health organizations
which are determined by the Secretary
to be capable of providing the profes-
sional mental health crisis counseling
services or mental health training of
disaster workers needed as a result of a
major disaster are eligible for the
award of a contract under this part.

(b) Use of local agencies. Preference
will be given to the extent feasible and
practicable, to those agencies and orga-
nizations which are located or do busi-
ness primarily in the area affected by
the major disaster.

(c) General requirements. Contracts
under this part shall be entered into
and carried out in accordance with the

§38.5

provisions of chapters 1 and 3 of title 41
of the Code of Federal Regulations and
all other applicable laws and regula-
tions.

(d) Payments. The Secretary shall
from time to time make payments to
the contractor of all or a portion of the
contract award, either by way of reim-
bursement for expenses incurred or in
advance for expenses to be incurred, to
the extent he determines such pay-
ments are necessary to promote
prompt initiation and advancement of
the services to be provided under the
contract. All payments not expended
by the contractor within the period of
the contract shall be returned to the
Secretary.

(e) Reports. Contractors shall submit
the following reports to the Secretary:

(1) Progress reports, to be submitted
at the end of the first 30 days of the
contract period and every 30 days
therafter;

(2) A final report to be submitted
within 60 days of the date upon which
the contract terminates; and

(3) Such additional reports as the
Secretary may prescribe including
those which may be required to enable
the Federal Coordinating Officer to
carry out his functions.

§38.5 Grant assistance.

(a) Eligibility. Public agencies and pri-
vate nonprofit mental health organiza-
tions which are determined by the Sec-
retary to be capable of providing the
professional mental health crisis coun-
seling services or mental health train-
ing of disaster workers needed as a re-
sult of a major disaster are eligible for
a grant award under this part.

(b) Application. The application shall
contain:

(1) A proposed plan for the provision
of the services for which grant assist-
ance is requested;

(2) A proposed budget for the expendi-
ture of the requested grant funds; and

(3) Such other pertinent information
and assurances as the Secretary may
require.

(c) Grant awards. (1) Preference will
be given, to the extent feasible and
practicable, to those public and private
nonprofit agencies and organizations
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which are located or do business pri-
marily in the area affected by the
major disaster.

(2) Within the limits of the funds ad-
vanced by the Administrator, the
amount of any grant award shall be de-
termined on the basis of the Sec-
retary’s estimate of the sum necessary
to carry out the grant purpose.

(3) Neither the approval of any appli-
cation nor the award of any grant com-
mits or obligates the United States in
any way to make any additional, sup-
plemental, continuation, or other
award with respect to any approved ap-
plication or portion of an approved ap-
plication.

(d) Other HHS regulations that apply.
Several other regulations apply to
grants under this grant. These include,
but are not limited to:

42 CFR part 50, subpart D—Public Health
Service grant appeals procedure

45 CFR part 16—Procedures of the Depart-
mental Grant Appeals Board

45 CFR part 74—Administration of grants

45 CFR part 75—Informal grant appeals pro-
cedures

45 CFR part 80—Nondiscrimination under
programs receiving Federal assistance
through the Department of Health and
Human Services effectuation of Title VI of
the Civil Rights Act of 1964

45 CFR part 81—Practice and procedure for
hearings under part 80 of this title

45 CFR part 84—Nondiscrimination on the
basis of handicap in programs and activi-
ties receiving or benefiting from Federal
financial assistance

45 CFR part 86—Nondiscrimination on the
basis of sex in education programs and ac-
tivities receiving or benefiting from Fed-
eral financial assistance

45 CFR part 91—Nondiscrimination on the
basis of age in HHS programs or activities
receiving Federal financial assistance

(e) Expenditure of grant funds. Any
funds granted pursuant to this part
shall be expended solely for the pur-
poses for which the funds were granted
in accordance with the approved appli-
cation and budget, the regulations of
this part, the terms and the conditions
of the award, and the applicable cost
principles prescribed in subpart Q of 45
CFR part 74.

(f) Reports. In exceptional cir-
cumstances, a grantee may be required
to submit special progress reports, in
addition to those otherwise required,
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relating to the conduct and results of
the approved grant.

[41 FR 52052, Nov. 26, 1976, as amended at 45
FR 57396, Aug. 28, 1980; 49 FR 38109, Sept. 27,
1984]

§38.6 Nondiscrimination.

Attention is called to the require-
ments of 24 CFR 2205.13 relating to non-
discrimination on the grounds of race.
religion, sex, color, age, economic sta-
tus, or national origin in the provision
of disaster assistance.

§38.7 Nonliability.

Attention is called to section 308 of
the Act (42 U.S.C. 5148) which provides
that the Federal Government shall not
be liable for any claim based upon the
exercise or performance of or the fail-
ure to exercise or perform a discre-
tionary function or duty on the part of
a Federal agency or an employee of the
Federal Government in carrying out
the provisions of the Act.

§38.8 Criminal and civil penalties.

Attention is called to section 317 of
the Act (42 U.S.C. 5157) which provides:

(@) Any individual who fraudulently or
willfully misstates any fact in connection
with a request for assistance under this Act
shall be fined not more than $10,000 or im-
prisoned for not more than one year or both
for each violation.

(b) Any individual who knowingly violates
any order or regulation under this Act shall
be subject to a civil penalty of not more than
$5,000 for each violation.

(c) Whoever knowingly misapplies the pro-
ceeds of a loan or other cash benefit obtained
under any section of this Act shall be subject
to a fine in an amount equal to one and one
half times the original principal amount of
the loan or cash benefit.

§38.9 Federal audits.

The Secretary, the Administrator,
and the Comptroller General of the
United States, or their duly authorized
representatives shall have access to
any books, documents, papers, and
records that pertain to Federal funds,
equipment, and supplies received under
this part for the purpose of audit and
examination.
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